UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
Case No. 90-0327-D

JOSEPH MARI ON NEI LL and
M CKEY MARY NEI LL,

Debt or s.

ORDER- - APPLI CATI ON FOR ATTORNEY COVPENSATI ON

On October 4, 1990, a hearing was held on the application

for attorney conpensation and Small Business Adninistration
("SBA") objection thereto. The follow ng attorneys appeared
on behalf of their respective clients: Walter Conlon for

Debtors; John E. Beaner for SBA;, Joe W Warford as Chapter 13
Tr ust ee. At the conclusion of said hearing, the Court took
the matter under advisenent. Thereafter, in a November 21,
1990 order, the Court denied the application wth |eave

granted for the subm ssion of an amended application in

conpliance with Mtter of Pothoven, 84 B.R 579 (Bankr. S.D.
| owa 1988). Debtors' attorney submtted said application and

the Court considers the matter fully submtted.

This is a <core proceeding pursuant to 28 U S.C
8157(b) (2) (A). The Court, wupon review of the application,
obj ection and argunents of counsel, now enters its findings

and concl usi ons pursuant to Fed. R Bankr.P. 7052.



FI NDI NGS OF FACT

1. On February 8, 1990, Debtors filed a voluntary
Chapter 13 petition.

2. Debtors' Chapter 13 statenent revealed unsecured
claims of $143,335.32, of which Debtors admitted liability for
only $90, 142. 74.

3. On April 6, 1990, Internal Revenue Service ("IRS")
and SBA filed a motion to dism ss. The notion alleged Debtors
were ineligible for Chapter 13 relief because their unsecured
debts exceeded $100, 000. 00.

4. On April 12, 1990, Debtors filed a resistance to the
notion to dismss.

5. On May 24, 1990, Debtors filed an objection to
numerous clains filed by the creditors.

6. On Cctober 16, 1990, the Court dism ssed Debtors’
Chapter 13 case. The Court found that Debtors' schedul es

showed on their face" that unsecured debts exceeded
$100, 000. 00, and thus Debtors were not eligible for Chapter 13
relief under 11 U.S.C. 8109(e).

7. SBA filed a conplaint with the U S. District Court
for the Southern District of lowa (Civil No. 88-0227-D-1)
requesting foreclosure of its interest in the honestead owned

by Debtors on August 26, 1988. Trial on the civil foreclosure

was schedul ed to commence May 7, 1990.



8. On Cctober 25, 1990, Debtors filed a voluntary

Chapter 11 petition.

DI SCUSSI ON

Bankruptcy Rule 2016 requires an applicant seeking
interimor final conpensation for services fromthe estate, or
rei mhursenment of necessary expenses, to provide a detailed
statement of services rendered, tinme expended, expenses
incurred, and the anobunts requested. The adequacy of a fee
application in this district is governed by those guidelines

set forth in Matter of Pothoven, 84 B.R 579 (Bankr. S.D. |owa

1988).

An attorney can only be conpensated for services which
are actual and necessary professional services for the trustee
based on "the nature, the extent, and the value..." of the

services; "the time spent on" the services; and "the cost of

conparabl e services" in a case other than bankruptcy. The
awarded conpensation nust be "reasonable." 11 U S.C
8§330(a)(2). The court may also award "reinbursement for

actual, necessary expenses." 11 U S.C 8330(a)(2).
Benefit to the estate, while not the sole criterion, is
a relevant factor in determ ning reasonable conpensation.

Matter of Urban Anerican Devel opnent Co., 564 F.2d 808, 810

(8th Cir. 1977); In re Tamarack Trail Co., 25 B.R 259 (Bankr

S.D. Chio 1982); In re Rosen, 25 B.R 81 (Bankr. D.S.C. 1982);




In re Zweig, 35 B.R 37 (Bankr. N.D. Ga. 1983); In re Jordan

54 B.R 864 (Bankr. D.R . 1985). Attorney conpensation
shoul d be reasonable and based upon the tinme, the conplexity
of the matter, the extent and value of such services, and the
conpensation to be expected for conparable nonbankruptcy

servi ces. In re McConbs, 751 F.2d 286, 287 (8th Cir. 1984).

It is well-established that "results obtained" is a factor to
be wused in determning reasonabl eness of conpensati on

requested by a professional. See e.qg. In re Heck's, Inc., 112

B.R 775, 784 (Bankr. S.D. WVa. 1990); In re Port Royal Land

& Tinber Co., 105 B.R 72, 75 (Bankr. S.D. Ala. 1989); 1In re

Paul , 100 B.R 38, 40 (Bankr. D. Colo. 1989); Johnson V.

Georgia Hi ghway Express, Inc., 488 F.2d 714 (5th Cir. 1974).

Courts have disallowed or reduced fees requested by an
attorney where the attorney services were of reduced or no

benefit to the estate. See, e.g., In re Tamarack Trail Co.,

25 B.R. 259 (Bankr. S.D. Ohio 1982) (Disallowed a portion of
the fees requested by the debtor's attorney on the grounds
that the services rendered in connection with the plan, which
was ultimtely rejected by the creditors, was of reduced

benefit to the estate); In re Zweig, 35 B.R 37 (Bankr. N.D

Ga. 1983) (Allowed conpensation to debtor's attorney only for
t hose services which benefited the estate and not for those
whi ch were personal to the debtor in his individual capacity);

In re Nelson, 96 B.R 868 ( Bankr. C. D L. 1989)




(Conmpensati on reduced where nuch of attorney's time and | abor
was not required in that debtors had stubbornly fought for
reorgani zati on even though fromthe very begi nning debtors had
been advi sed against reorganization in favor of |iquidation
and even though creditor at one point had proposed parti al
liquidation which would have permtted debtors to continue
farm ng on reduced scale).

In the instant case, the eligibility problenms and
i nevitable dism ssal pursuant to 11 U S.C. 8109(e) are
apparent from the schedules filed at the outset of the Chapter
13 case. Debtors' attorney could have noted the eligibility
probl ens and appropriately counselled Debtors at the outset of
this case concerning their legal right to pursue Chapter 13
relief. The Court finds that Debtors' attorney should not be
entitled to conpensation for services rendered where he has
contributed no value to the realistic representation of
Debtors or otherwi se contributed toward preserving assets of
t he Chapter 13 estate. The Court denies the application for
attorney conpensation because Debtors' attorney provided no
benefit to the Chapter 13 estate and obtained no results in

t he Chapter 13 case.

ORDER
IT IS ACCORDINGLY ORDERED that the application for

attorney conpensation is denied. However, Debtors' attorney



shall be allowed conpensation for expenses incurred in the

amount of $107. 40.

| T I'S FURTHER ORDERED t hat the Chapter 13 Trustee shall
refund the remni ning Chapter 13 estate funds in his possession
to Debtors in their current capacity as Debtors-in-Possession
in their Chapter 11 case, The Matter of Joseph Marion Neill
and M ckey Mary Neill, Case No. 90-2754-D.

Dated this 28t h day of January, 1991.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE



