UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa
In the Matter of

JOHN M WALSH and :
SUE E. WALSH, Case No. 88-2837-C H

Debt or s. ' Chapter 7

PAUL J. FI TZSI MMONS,
Trustee in Bankruptcy,

Adv. No. 89-0036
Pl aintiff,
V.

JOHN M WALSH and
SUE E. WALSH,

Def endant s.

ORDER- - PLAI NTI FF' S SECOND MOTI ON FOR SUMMARY JUDGVENT

A hearing was held on Septenber 6, 1990, on Plaintiff's
second motion for summary judgment. Victor V. Sprengel meyer
appeared on behalf of Plaintiff, and John J. Scieszinski
appeared on behalf of Defendants. At the conclusion of the
hearing, the Court took the matter under advisenent and now
considers the matter fully submtted.

This is a core proceeding pursuant to 28 U S.C
8157(b)(2)(I). The Court, upon review of the filings
submtted since it initially denied summary judgment in this
matter, now enters its findings and conclusions pursuant to

Fed. R Bankr. P. 7052.



El NDI NGS OF FACT

1. Bet ween Decenber 1980 and Decenber 1983, Linda E.
Sinnard and Defendant, John M Walsh, were husband and w fe,
and citizens and residents of Dubuque, Dubuque County, State
of | owa.

2. In Decenber 1983, Linda E. Sinnard obtained a
judgnment of dissolution of marriage, which included specific
findings of fact and conclusions of |aw, including a judgnent
agai nst Defendant John M Walsh in the amount of $70,000.00
for John M Walsh's fraud agai nst Linda E. Sinnard.

3. In May of 1985, Linda E. Sinnard obtained a judgnment
agai nst Defendant John M Walsh for fraud in the anmpunt of
$208, 000. 00 for conpensatory damges and $500,000.00 for
exenpl ary danmages.

4. On Cctober 21, 1987, the lowa Supreme Court affirmed
Linda E. Sinnard's civil damage judgnent in the anount of
$708, 000. 00 agai nst Defendant John M Wal sh.

5. On  April 18, 1988, Linda E. Sinnard filed a
voluntary Chapter 7 petition in the Northern District of I|owa,
in which proceeding Plaintiff was duly appointed and is the
gqualified and acting trustee.

6. On Decenber 30, 1988, Defendants filed a voluntary

Chapter 7 petition in the Southern District of |owa.



7. On March 15, 1989, Plaintiff filed a conplaint to
determ ne the dischargeability of the judgnents Sinnard held
agai nst John Wal sh.

8. On January 4, 1990, Plaintiff filed a notion for
sunmary judgnent regarding the dischargeability of the debts
pursuant to 11 U S.C. 8§ 523(a)(2) and (a)(6). A hearing on
Plaintiff's notion was held on February 15, 1990.

9. On March 23, 1990, this Court denied Plaintiff's
nmotion for summary judgnent. The Court held Plaintiff had
failed to show the state <court judgnents resulted from
application of the same standard of proof required in
bankr upt cy di schargeability det erm nati ons. Ther ef or e,
collateral estoppel principles could not be invoked and
Plaintiff was not entitled to judgnent as a matter of |aw
under Fed. R Bankr.P. 7056.

10. On July 18, 1990, Plaintiff filed a second notion
for summary judgnent. In support of its notion Plaintiff
filed affidavits from the lowa District Court judges who
presided over the state court actions from which Sinnard
obt ai ned her judgnents agai nst Wal sh.

11. In resisting Plaintiff's second notion for summary
judgnment, Defendants filed what they allege to be the jury
instructions utilized by the trial court regarding the burden
of proof in <cases involving allegations of fraudul ent

nm srepresentation.



DI SCUSSI ON
Summary judgnent is appropriate when no genuine issue of
material fact is present in the case and judgnent should be

awarded to the novant as a matter of | aw. Buf ord v. Trenmavne,

747 F.2d 445, 447 (8th Cir. 1984); Fed.R Civ.P. 56(c). The
drastic nature of the summary judgment remedy nandates that it
not be granted unless a noving party has established the right
to a judgnment with such clarity that there is no room for
controversy. Buford, 747 F.2d at 447.

A party seeking to except a debt from discharge as one
for noney obtained by fraud has the burden of proving each
el ement of its claimby clear and convincing evidence. Matter

of Van Horne, 823 F.2d 1285, 1287 (8th Cir. 1987). Sinmlarly,

a creditor asserting the nondischargeability of a debt
pursuant to 11 U.S.C. 523(a)(6) must prove its claim by clear

and convincing evidence. Anmerican Honda Finance Corp. V.

Loder, 77 B.R 213, 215 (N.D. lowa 1987); In re Holtz, 62 B.R

782, 785 (Bankr. N.D. lowa 1986). A review of the record in
this case and the relevant case |law reveals summary judgnent

is not appropriate in this matter.

A) Di ssol ution Decree

In rendering its dissolution decree in the Wil sh case

the lowa district court concluded the |oss of $70,000.00 in



Sinnard's deposits with East Dubuque Savings Bank resulted
from Wal sh's fraud upon her. The court awarded Sinnard a
j udgment agai nst Wal sh for the sum of $70,000.00. At no point
in the dissolution decree did the court indicate what standard
of proof it applied in concluding Walsh had commtted fraud
upon Si nnard. It is not surprising that the court did not
el aborate upon its finding of fraud in light of the fact that
fault is to be rejected as a consideration when addressing
econom ¢ issues of property division and support. In re

Marriage of Peterson, 227 N.W2d 139, 142 (lowa 1975); In re

Marriage of Richards, 439 N.W2d 876, 880 (lowa App. 1989).

Judge Degnan's affidavit (prepared six and one-half years
after he rendered the decree) reflects his opinion that his
finding of fraud in the 1983 di ssolution decree "was supported
by clear and convincing evidence in accord with the elenents
and standards of proof required by the law of the State of
| owa. " Wth all due respect and deference to Judge Degnan,
this court cannot ignore the fact that not only did the actual
decree not indicate the high standard of "clear and
convi nci ng" evidence was used by the trial court in reaching
its finding of fraud, but, in fact, such a finding was not
necessary for the court to frame the econom c provisions of
t he di ssol ution decree.

Even if the trial court properly proceeded in rendering

its finding of fraud, this Court is cognizant of the fact that



a party in lowa does not have the heavy burden of proving
fraud by "clear and convinci ng evidence" but instead nust only

prove it by a "preponderance of the clear, convincing, and

sati sfactory evidence." See Omha Bank for Coops. V.

Siouxland Cattle Coop., 305 N W2d 458, 464 (lowa 1981).

El aborati on upon the inportant distinctions between these two
standards is set forth later in this order

The absence of l|anguage in the dissolution decree
indicating the application of the higher “cl ear and
convi nci ng" standard, the fact that prevailing lowa law did
not require such a high standard in fraud detern nations, and
the absence of fault as a factor to be considered in
structuring dissolution decree econom c provisions creates a
genui ne issue as to whether the trial court's finding of fraud
was preni sed upon "clear and convincing" evidence or a |ower
standard of evidentiary proof. The dissolution decree does
not collaterally estop relitigation of this issue and
Plaintiff is not entitled to summary judgnment as a matter of

| aw.

B) Jury Verdi ct

On May 10, 1985, a jury returned its verdict in Sinnard's
civil action against Wl sh. The jury found Walsh liable to
Sinnard for fraudul ent nm srepresentation. |t assessed

$208,000.00 in conpensatory damges and $500,000.00 in



punitive danmages agai nst \Wal sh.

Plaintiff clains the trial court correctly instructed the
jury that Sinnard's allegation of fraud had to be proven by
clear and convincing evidence. Plaintiff submts the
affidavit of Judge Klotzbach who presided at the trial. This
affidavit, prepared five years after the trial, is offered as
evidence that not only did the judge instruct the jury on the
"clear and convincing" standard of proof, but that in the
judge's opinion the evidence presented at trial was clear and
convincing and fully supported the judgnments rendered by the
jury.

Once again, while according proper deference to the
recol l ections of Judge Klotzbach, this court cannot overl ook
the prevailing case |aw which governed the burden of proof in
lowa in actions for fraudul ent m srepresentation. It has been
established the "preponderance of <clear, convincing and
sati sfactory evidence" standard is the appropriate burden of

proof in damage actions predicated on fraud. Omaha Bank f or

Coops. Vv. Siouxland Cattle Coop., 305 N W2d 458, 464 (lowa
1981); Lockard v. Carson, 287 N.W2d 871, 874 (lowa 1980).

The lowa Suprenme Court has exanmi ned this standard and has
concluded it is not inherently contradictory for the burden of
proof to utilize the terns "preponderance” and "clear and
convi nci ng. " Lockard, 287 N.W2d at 874. "Preponderance” is

a quantitative measure which refers to the burden of proof a



plaintiff in a fraud action nust carry. See id. The
reference to "clear, convincing and satisfactory" evidence
refers to the character or nature of the evidence. See id.

see also Hall v. Crow, 240 lowa 81, 92, 34 N W2d 195, 201

(1948). "Clear and convincing" does not relate to the quantum
of proof required, but rather to the kind of evidence from
which the factfinder nust find fraud has been proven by a
preponderance. See Hall, 240 lowa at 92, 34 N.W2d at 201.

The purpose of this unique burden of proof in fraud
actions is to give deference to the presunption of fair
deal ing, Lockard, 287 N W2d at 874, and to overcone the
general and reasonabl e presunption in favor of honesty. Hall,
240 lowa at 92, 34 NW2d at 201. A uniform jury instruction
has been adopted to assist courts in instructing juries on
when evidence is clear, convincing and satisfactory. | owa

Civil Jury Instructions 100.19; Tratchel v. Essex G oup, lnc.,

452 N.W2d 171, 180 n. 2 (lowa 1990).

Despite Judge Kl ot zbach' s af fi davit i ndi cating he
instructed the jury to apply the higher standard of "clear and
convi nci ng" evidence, this court nust recognize that the
prevailing | aw
required that the jury be instructed on the |ess onerous
standard of "preponderance of the «clear, convincing and
sati sfactory evidence." Def endants have submitted the

proposed (not necessarily the actual) jury instructions



presented to the trial court, and proposed instruction 14
suggests the court was requested to apply the appropriate
"preponderance of the <clear, convincing and satisfactory
evi dence" standard.

Col |l ateral estoppel is applicable only if the state
court's decision on factual issues was based on standards

identical to those used by the Bankruptcy Court in determ ning

di schargeability. Brown v. Felsen, 442 U S. 127, 139 n. 10,
99 S.Ct. 2205, 2213 n. 10, 60 L.Ed. 2d 767, 776 n. 10 (1979).
In light of the prevailing case |law and the proposed jury
instructions and despite the subm ssion of addi ti onal
affidavits by the Plaintiff, this Court cannot find wth
certainty that the state trial court actions utilized the
cl ear and convi nci ng burden of proof necessary to except these
debts from discharge pursuant to 11 U S.C. 523(a)(2) or
523(a)(6). Plaintiff is not entitled to summary judgnment as a
matter of | aw
I T I'S ACCORDI NGLY ORDERED that Plaintiff's second notion
for summary judgment is denied.

Dated this 9t h day of October, 1990.

P —

Russel | J. Hil
U. S. Bankruptcy Judge



