UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
PETER O. HOLL and 5 Case No. 89-463-C H

JONETE J. HOLL, . Chapter 7
Debt or s. :

ORDER- - DEBTORS' OBJECTI ON TO TRUSTEE' S FI NAL REPORT
AND FI NAL ACCOUNT BEFORE DI STRI BUTI ON
AND DECLARATI ON UNDER RULE 2016

On May 14, 1990, a hearing was held on Debtor's objection
to Trustee's Fi nal Report and Fi nal Account Bef or e
Di stribution and Decl aration Under Rule 2016 ("Trustee's Final
Report"”). The follow ng attorneys appeared on behalf of their
respective clients: Jerrold Wanek for Debtors; Barbara
Gal |l oway for lowa Departnent of Revenue; Terry L. G bson for
U.S. Trustee; and David D. Nelson for Chapter 7 Trustee. At
the conclusion of said hearing, the Court took the natter
under advi senent upon a briefing deadline. Briefs were tinely
filed, and the Court considers the matter fully submtted.

This is a <core proceeding pursuant to 28 U S.C
8157(b) (2) (A). The Court, wupon review of Trustee's Final
Report, objection thereto, argunents of counsel and briefs
subm tted, now enters its findings and concl usi ons pursuant to

Fed. R. Bankr. P. 7052.



FI NDI NGS OF FACT
1. On March 3, 1989, Debtors filed a voluntary Chapter
11 petition.
2. On March 30, 1989, the Court entered an order
converting Debtors' Chapter 11 case to a case under Chapter 7.
3. On March 2, 1990, Trustee filed Trustee's Final
Report . Trustee's Final Report sets forth the treatnment of
the following clains relevant to this proceedi ng:
Claim No. 6--1RS, $19,595.00 allow as
priority under 11 U.S.C. 8507(a)(7).
Claim No. 8--lowa Dept. of Revenue,

$5,740.88 allow as priority under 11 U S.C.
8507(a) (7).

Claim No. 10--lowa Dept. of Revenue,
$14,673. 00 al | ow as Chapt er 11
adm ni strative expense under 11 U S.C
§503.

Claim No. 11- -1 RS, $48, 196. 70. Al | ow
$46,271.00 as Chapter 11 admnistrative
expense under 11 U S.C. 8503 and allow
$1,925.70 as priority wunder 11 U S.C
8507(a) (7).

4. Debtors filed an objection to Trustee's Final Report
whi ch was anmended. |In the anmended objection, Debtors asserted
that Clains #6, 8, 10, and 11 should all be treated as
adm nistrative priority clainms under 11 U.S.C. 8507(a)(7).

5. Claim No. 10 of the lowa Dept. of Revenue in the

anount $14,673.00 represents state incone tax on incone



received after the Chapter 11 filing, but before the Chapter 7
conversi on.

6. Claim No. 11 of the Internal Revenue Service in the
anount of $46,271.00 represents federal inconme tax on incone
received after the Chapter 11 filing, but before the Chapter 7
conversion. The $1,925.70 listed as a priority expense under
11 U. S.C. 8507(a)(7) represents penalty and interest on the
$46, 271. 00 tax claim There is no dispute concerning the
treatnment of the $1,925.00 in penalty and interest.

DI SCUSSI ON

Debtors assert that Claim No. 10 of the lowa Dept. of
Revenue and Claim No. 11 of the Internal Revenue Service
should be treated as priority tax claim under 11 U.S. C.
8507(a)(7)(A) rather than admnistrative expense priority
under 11 U.S.C. 8507(a)(1l) and 11 U.S.C. 8503(b)(1)(B)(i).

The statutes relevant to the outcome of this controversy
are 11 u.S. C 8§507(a) (1) and (a)(7) (A, 11 u.S. C
§503(b)(1)(B)(i) and 11 U.S.C. 8502(i). 11 U.S.C 8507(a)(1)
and (a)(7)(A) provide:

(a) The follow ng expenses and cl ai ns have
priority in the follow ng order

(1) First, adm ni strative expenses

al l owed under 8503(b) of this

title, and any fees and charges

assessed agai nst the estate under
Chapter 123 of Title 28;



(7) Seventh, allowed unsecured clains
of governnental units; only to
the extent that such clains are
for--

(A) a tax on or neasured by
i ncome or Qgross receipts--

11 U.S.C. 8503(b)(1)(B)(i) provides:

b) After notice and a hearing, there shal
be allowed admnistrative expenses,
ot her t han cl ai ms al | owed under
8§502(f) of this title, including--

(1)
(B) any tax--

(i)incurred by the estate, except a tax of
a kind specified in 8507(a)(7) of this
title...

11 U.S.C. 8502(i) provides:

(i) A claim that does not arise wuntil
after the commencenent of the case for
a tax entitled to priority wunder
8§507(a)(7) of this title shall be
det erm ned, and shall be all owed under
subsection (a), (b), or (c) of this
section, or di sal | owed under
subsection (d) or (e) of this section,
the same as if such claim had arisen
before the date of the filing of the
petition.

The majority of cases decided since the enactnent of the
Bankruptcy Code hold that 11 U S.C. 8503(b) includes taxes
incurred by the estate post-petition and that the reference to
11 U.S.C. 8507(a)(7) in 11 U.S.C. 8§503(b)(1)(B)(i) does not

deny administrative priority to taxes incurred during the

adm ni stration of the estate. See, e.g., United States V.




Friendship College, lInc., 737 F.2d 430, 431-432 (4th Cir.

1984); Matter of Lumara Foods of America, Inc., 50 B.R 809,

811-816 (Bankr. N.D. Ohio 1985); In re Gould and Eberhardt

Gear Machinery Corp., 69 B.R 944 (Bankr. D. Mss. 1987),

rev'd on other grounds, 80 B.R 614 (Bankr. D. Mass. 1987),
appeal disnmissed 852 F.2d 26 (1st Cir. 1988); In re Carlisle

Court, lnc., 36 B.R 209, 214-218 (Bankr. D.C. 1983). The

reference to 11 U.S.C. 8507(a)(7) nerely makes it clear that
pre-petition taxes are not entitled to priority wunder 11

U.S.C. 8503(hb). Matter of Lumara Foods of Anerica, Inc., 50

B. R 809, 816. I nterpretation of 11 U.S.C. 8503(b) (1) (B) (i)
should focus on the |anguage "incurred by the estate" rather

than the reference to 11 U S.C. 8507(a)(7). In re Gould and

Eber hardt Gear Machinery Corp., 69 B.R 944, 945,

I n addition, persuasive case law indicates that 8502(i)
does not convert post-petition taxes incurred by the estate to

pre-petition priority tax clains. See e.g., In re Carlisle

Court, Inc., 36 B.R 209; In re Gould and Eberhardt Gear

Machi nery Corp., 69 B.R 944; In re Hotel Nevada Corp., 75

B.R 174 (Bankr. D. Nev. 1987).

Final |y, t wo cases specifically consi der ed t he
appropriate treatnment for incone tax incurred by a bankruptcy
estate and held that said incone taxes were entitled to
adm ni strative expense priority under 11 U.S.C. 8503(b)(1)(B).

In re Lanbdin, 33 B.R 11 (Bankr. MD. Tenn. 1983); In re




Duby 98 B.R 126 (Bankr. D. R I. 1989). See also 3 COLLI ER ON
BANKRUTPCY 1503.04 n.56 (15th ed. 1989).

In the instant case, the Court finds the case law cited
above persuasive and concludes that Claim No. 10 of the |owa
Dept. of Revenue in the anount of $14,673.00 representing
state income tax on inconme received after the Chapter 11
filing, but before the Chapter 7 conversion, is entitled to
adm ni strative expense priority under 11 u.S. C
8503(b)(1)(B)(i). Further, the Court concludes that Cl ai m No.
11 of the Internal Revenue Service in the amunt of $46,271. 00
representing federal inconme tax on incone received after the
Chapter 11 filing, but before the Chapter 7 conversion, is
entitled to adm nistrative expense priority under 11 U. S C.
8503(b) (1) (B)(i).

I T IS ACCORDI NGLY ORDERED that Debtors' objection to
Trustee's Final Report is overruled and Trustee's Final Report
i's approved.

Dated this _10th day of Septenber, 1990.

—_—_

Russel | J. Hil
U. S. Bankruptcy Judge



