UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa
In the Matter of
DAVI D C. ROSENBERGER, Case No. 90-224-C

Chapter 7
Debt or .

ORDER- - | NVOLUNTARY PETI T1 ON

On May 1, 1990, a hearing was held on the involuntary
petition. The follow ng attorneys appeared on behalf of their
respective clients: Ronald L. Hansel and Richard M Lajuenesse
for David C. Rosenberger; Mark D. Wal z for Greyhound Fi nanci al
Corporation ("Greyhound"); Peter S. Cannon for Signal Capital
Corporation ("Signal"); LuAnn White for Chrysler Credit
Corporation ("Chrysler"); Donald F. Nei man for Exchange
Nati onal Bank of Chicago ("Exchange Bank"); David L. Davitt
for Farm Credit Bank of Omaha ("FCB"); and Elizabeth A. Nel son
for Sternco, Inc. ("Sternco"). At the conclusion of said
heari ng, the Court ordered the record |left open for
docunment ary evidence to be produced by David C. Rosenberger in
conpliance with a subpoena served upon him by Greyhound, and
to be submtted by G eyhound. Greyhound did not submt
addi ti onal docunentary evidence and therefore, the evidentiary
record was closed by order of the Court on May 17, 1990. The
Court took the nmatter under advisenment wupon a briefing
deadl i ne. Briefs were tinmely filed and the Court considers
the matter fully submtted.

This is a <core proceeding pursuant to 28 U S.C



8157(b)(2). The Court, upon review of the pleadings,
arguments of counsel, evidence admtted and briefs submtted
now enters its findings and conclusions pursuant to
Fed. R. Bankr.P. 7052.

FI NDI NGS OF FACT

1. On January 26, 1990, Gr eyhound, FGL Commmodity
Services, Inc. ("FG."), and Signal filed an involuntary
petition in bankruptcy against David C. Rosenberger requesting
that the Court enter an order of relief against David C
Rosenber ger under Chapter 7 of the Bankruptcy Code.

2. On  February 2, 1990, Chrysler joined G eyhound,
Signal, and FGL in their prayer for the entry of an order of
relief against David C. Rosenberger. Hereinafter G eyhound,
Signal, FGL, and Chrysler shall be referred to collectively as
"Petitioning Creditors".

3. Davi d Rosenberger |eased his farm ground to Mtchel
Farms, Marvin R. Mtchell, for the 1988 and 1989 crop years
peri od.

4. The farm leases for 1989, Exhibits V, W and X
reveal that Mtchell Farnms, Marvin R Mtchell, was the
tenant, and Double-D Farnms, David C. Rosenberger, was the
| andl or d. Double-D is a corporation in which David
Rosenberger had an interest.

5. M . Rosenberger received $20,000.00 in cash rent and
approxi mately $10, 000.00 on a crop-share |ease fromthese 1989
farm | eases. M. Rosenberger did not provide the farmng

services to produce this incone; Mtchell farns did.



6. David Rosenberger testified that he owned farm
equi prent (Exhibit 11). However, this farm equi pmrent had been
conveyed to a corporation in which David Rosenberger had an
interest prior to 1989.

7. Davi d Rosenberger had actively farmed for many years
prior to 1988, but |eased his farm ground commencing in 1988.

This was done because he was devoting his tinme to his non-
farm busi ness corporations and did not have the time to devote
to farm ng.

8. Davi d Rosenberger earned $40,200.00 in 1989 from his
enpl oynent as Chairman of the Board of Directors of Rose Wy,
I nc.

9. Davi d Rosenberger was not generally paying his debts
as they cane due on the date the involuntary petition was
filed.

10. Greyhound is a judgnent creditor of David C
Rosenberger by virtue of a judgnment entered Septenber 13,
1989, in the amount of $780,012.34 plus interest and costs, in
the lowa District Court for Polk County, Law No. CL 080-47368
(Exhibit G. On March 19, 1990, David C. Rosenberger and Doris
Rosenberger filed a notice of appeal to the Suprenme Court of
lowa from the G eyhound judgnent entered Septenmber 13, 1989
(Exhibit Q. The Greyhound judgment is not stayed pending
appeal .

11. FGL is the holder of a judgment against David C.
Rosenberger in the amunt of $3,865.78 plus attorneys' fees,

interest, and costs entered on Septenber 25, 1989, in the |owa



District Court for Polk County, Law No. CL 78-46430. (Exhibit
H)

12. Signal is a judgnment creditor of David C
Rosenberger by virtue of a supplenental judgnment entered in
the lowa District Court for Polk County, Law No. CL 79-46855
in the amount of $1,352,431.63. (Exhibit O. On February 21,
1990, David C. Rosenberger and Doris M Rosenberger filed a
notice of appeal to the Suprene Court of lowa from the Signa
judgment entered January 23, 1990. (Exhibit 7). The Si gnal
judgnment is not stayed pendi ng appeal .

13. Chrysler is a judgnent creditor of David C
Rosenberger by virtue of a judgnment entered October 3, 1989,
in the lowa District Court for Polk County, Law No. CL 79-
46759 in the amount of $718,166.70 plus interest and costs.
(Exhibit O).

14. The above-described Petitioning Creditors' judgnments
are not secured by a lien on property of David C. Rosenberger.

DI SCUSSI ON

11 U.S.C. 8303 provides in pertinent part:

(a) An involuntary case nmay be commenced
only under Chapter 7 or 11 of this title
and only against a person, except a farnmer,
famly farmer or corporation that is not a
noni ed, busi ness, or comrer ci a
corporation, that may be a debtor under the
chapter under which such case is commenced.

(b) An involuntary case against a person
is comenced by the filing wth the
bankruptcy court of the petition under
Chapter 7 or 11 of this title--

(1) by three or nore entities, each of



which is either a holder of a claim
agai nst such person that is not
contingent as to liability or the
subj ect of a bona fide dispute, or an
i ndenture trustee representing such a

holder, if such clainms aggregate at
| east $5, 000.00 nore than the val ue of
any lien on property of the debtor

securing such <claims held by the
hol der of such cl ai s;

(h) If the petition is not timely contro-
vert ed, the court shal | or der relief
agai nst the debtor in an involuntary case
under the chapter under which the petition
was fil ed. Ot herwi se, after trial, the
court shall order relief against the debtor
in an involuntary case under the chapter
under which the petition was filed, only
if--

(1) the debtor is generally not
payi ng such debtor's debts as such debts
becane due unless such debts are the
subj ect of a bona fide dispute...

There are three issues this Court nust determ ne: (1)
whet her David C. Rosenberger is a farnmer; (2) whether the
claims of Greyhound and Signal are the subject of a bona fide
di sput e, and (3) whether the aggregate «claim of the
Petitioning Creditors equal $5,000.00 nore than the value of a

secured interest of the Petitioning Creditors in David C.

Rosenberger's property.

|. David C. Rosenberger's Status as a Farner.

David C. Rosenberger asserts that he is a farmer and
therefore an involuntary case nmay not be comrenced agai nst him
under 11 U.S.C. 8303(a).

11 U.S.C. 8101 provides in pertinent part:



(19) "farmer" nmeans - person t hat
received nmore than 80 percent of such
person's gross income during the taxable
year of such person inmmediately preceding
the taxable year of such person during
which the case under this title concerning
such person was commenced from a farmng
operation owned or operated by such
person. .

The statute is clear that the court nust consider the
taxable year preceding the commencenent of the case in
det erm ni ng whet her David Rosenberger is a farmer for purposes
of 8303(a). There is no reason to |ook at the person's status

at any time other than when the statute calls for. Pot nesi |

v. Alexandria Production Credit Association, 42 B.R 731, 733

(D.WD. La. 1984).

In this case, Petitioning Creditors filed the involuntary
petition on January 26, 1990. Therefore, the case against
David C. Rosenberger was commenced in 1990, and the Court nust
l ook to the taxable year of 1989 to determine if David C
Rosenberger received nore than 80 percent of his gross incone
froma farm ng operation owned or operated by him

In 1989, David C. Rosenberger received $40,200.00 for
services on behalf of Rose Way, Inc. (non-farm income). I n
1989, David C. Rosenberger's farm incone consisted of
$20, 000. 00 received on a cash-rent |ease of farm property and
approxi mately $10,000.00 received on a crop-share |ease of
farm property. The Petitioning Creditors assert that the
$20, 000. 00 received on the cash-rent | ease of farm property is

not farm income for purposes of 11 U. S.C. 8101(19). However,



the Court does not have to nmke this determ nation. Even if
the receipt of cash rent by David C. Rosenberger from the
rental farmand is considered income from farm ng, David C.
Rosenberger had $30,000.00 in farm incone and $40,200.00 in
non-farm income. Therefore, David C. Rosenberger did not
receive 80 percent of his gross income in taxable year 1989
froma farm ng operation owned by him and does not neet the
definition of a farmer under 11 U. S.C. 8101(19). Accordingly,
he is not a farmer for purposes of 11 U S.C. 8303(a). As
further support for this conclusion, David C. Rosenberger
testified that although he had not yet filed his 1989 incone
tax return, his estimted farmrelated income for 1989 was
appr oxi mat el y $51, 000. 00. Therefore, by Davi d C
Rosenberger's own adm ssion, he received |less than 80 percent
of his gross incone during 1989 from a farm ng operation and
is not a farmer under 11 U.S.C. 8§101(19).

Davi d Rosenberger essentially concedes that he is not a
“farmer” within the definition of 11 U S C  8§101(19).
However, M. Rosenberger prays that +this Court wuse its
equi table powers under 11 U S.C. 8105 and determ ne that M.
Rosenberger is such a farnmer as a mtter of equity and
fairness.

11 U.S.C. 8105(a) provides, in part:

The court may issue any order, process, or
judgnent that is necessary or appropriate

to carry out the provisions of this
title...



M. Rosenberger contends that he has farmed for many
years; he has derived nore than 80 percent of his income from
his farm ng operation for nmany years; he has farm equi pnent;
and he intends on continuing his farm operation. He concl udes
that it would be inequitable and unfair to conclude that he
was not a farnmer because he did not qualify in one critical
year.

The basic purpose of 8105(a) is to enable the court to do

what ever is necessary to aid its jurisdiction. Johnson v.

First Nat. Bank of Montevideo, Mnn., 719 F.2d 270, 274 (8th

Cir. 1983), cert. den. 465 U S. 1012 (1984); In re denn, 760

F.2d 1428 (6th Cir. 1985), cert. den. 106 S.Ct. 144 (1985).
However, "whatever equitable powers remain in the bankruptcy

courts must and can only be exercised within the confines of

t he Bankruptcy Code." Norwest Bank Worthington v. Ahlers, 108
S.Ct. 963, 968-69 (1988). "Section 105 does not enmpower a
bankruptcy court to create new substantive rights.” In re

NWFX, Inc., 864 F.2d 593, 595 (8th Cir. 1989).

As stated, the statute is clear that the Court nust
consi der the taxable year preceding the comencenent d the
case in determ ning whether M. Rosenberger was a farner. 11
U S C. 8109(19) does not give the Court the discretion to
exercise its equitable powers and if the Court did so it would
be creating a substantive right not provided in the Code.
Accordingly, 11 U.S.C. 8105 may not be enployed to determ ne
that M. Rosenberger was a farmer as defined in 11 U S C

§101(19).



1. Are the Clains of G evhound and Signal the Subject of a
Bona Fi de Di spute.

David C. Rosenberger asserts that the clains of G eyhound
and Signal are the subject of a bona fide dispute and
therefore Greyhound and Signal are ineligible to join as
petitioning creditors. David C. Rosenberger argues that the
Greyhound and Signal clainms are the subject of a bona fide
di spute because David C. Rosenberger has filed a notice of
appeal from these judgnents to the Ilowa Suprene Court.
However, this assertion is contrary to case law. As stated by

t he Bankruptcy Court, District of South Carolina:

[A] claim based upon an unstayed judgnent
as to which an appeal has been taken by the
debtor is not the subject of a bona fide
di spute. Once entered, an unstayed final
judgnment may be enforced in accordance with
its terns and with applicable |aw or rules,
even though an appeal is pending [citations
onmi tted]. The filing of an involuntary
petition is but one of many means by which
a judgnent creditor nay seek to attenpt
coll ection of something upon its judgment.

| t woul d be contrary to the  basic
principles respecting, and would effect a
radical alteration of, the |ongstanding
enforceability of unstayed final judgnents

to hold that the pendency of the debtor's

appeal created a 'bona fide' dispute within
t he meani ng of Code §303.

In re Galaxy Boat Mnufacturing Co., lnc., 72 B.R 200, 202

(Bankr. D.S.C. 1986), citing In re Drexler, 56 B.R 960, 967

(Bankr. S.D.N. Y. 1986); see also In re Caucus Distributions,

Inc., 83 B.R 921, 929 (Bankr. E.D. Va. 1988).

The judgments of Petitioning Creditors were entered in



lowa District Court, Polk County, lowa, fromJuly 1989 through
Oct ober 1989. Al t hough David C. Rosenberger has filed a
notice of appeal to the lowa Suprene Court regarding the
Greyhound and Signal judgnments, none of these judgnents have
been stayed pending appeal. Therefore, none of these
judgnments are the subject of a bona fide dispute and all of
the Petitioning Creditors are eligible to join as clainmants
petitioning for relief of involuntary bankruptcy against David
C. Rosenberger.

I11. Are the Aggregate Clains of the Petitioning Creditors

$5, 000 More Than the Value of Their Secured Interest in
Property of David C. Rosenberger

David C. Rosenberger asserts that there has been no
showing that the clainms are $5,000.00 nore than the property
securing the clains and therefore the involuntary petition
fails to neet the requirenents of 11 U.S.C. 8303(b).

11 U.S.C. 8303(b)(1) provides that the aggregate clains

of petitioning claimnts must be at |east $5,000.00 nore than

the value of any lien on property of the debtor securing such
claims held by the holders of such clains. The statute
contains no provision for taking into account the property of
third persons in determ ning whether a claimant is secured

Matter of Bowers, 16 B.R 298, 302-303 (Bankr. D. Conn. 1981).

Petitioning Creditors have the following clainms by virtue of
their respective judgnents: Geyhound - $780,012. 34; FGL -
$3, 865. 78; Si gnal - $1, 352, 431. 63; and Chrysler -

$718,166. 70. The aggregate of these clains is well in excess

10



of the $5,000.00 floor established by 8303(b)(1). Each claim
al t hough secured by Rose Way, Inc. property in sonme instances,
is not secured by a lien on property of David C. Rosenberger.
Therefore, the Petitioning Creditors are eligible under 811
U.S.C. 8§303(b)(1).

ORDER

I T IS ACCORDI NGLY ORDERED that the relief sought in the
involuntary petition filed by the Petitioning Creditors is
gr ant ed. An order for relief shall be entered against David
C. Rosenberger by separate order of this Court, and David C
Rosenberger shall file all statements and schedul es required
by the Clerk of Court.

Dated this _17th day of August, 1990.

Russell J. Hill
U. S. Bankruptcy Judge
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