UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
ROSE WAY, | NC., Case No. 89-1273-C H

DOUBLE- D LEASI NG, | NC., : 89-1274-C H
DOUBLE- D, | NC., : 89-1275-C H
Debt or s. Chapter 11

ORDER- - APPLI CATI ONS FOR ALL OMNNCE
OF ATTORNEYS FEES AND EXPENSES

On October 3, 1989, a hearing was held on the application
for allowance of attorneys' fees and expenses. The foll ow ng
att orneys appeared on behalf of their respective clients: T.
J. MDonough and Dennis W Johnson for Brick, Seckington,
Bower s, Schwartz and Gentry, P. C (hereinafter "Brick,
Secki ngton"); Donald F. Neimn for Exchange National Bank of
Chi cago (hereinafter "Exchange"); John Waters for U S
Trustee; and Russell E. Dougherty, pro se. At the concl usion
of said hearing, the Court took the matter under advi senent.
The Court considers the matter fully submtted.

This is a <core proceeding pursuant to 28 U S.C
8157(b) (2) (A). The Court, wupon review of the application,
responses thereto, evidence admtted and argunents of counsel,
now enters its findings and conclusions pursuant to
Fed. R. Bankr.P. 7052.

FI NDI NGS OF FACT

1. On June 8, 1989, Rose Way, Inc., Double-D Leasing,

Inc., and Double-D, Inc. (hereinafter "Rose Way") filed its



voluntary Chapter 11 petitions.

2. On June 8, 1989, Rose Way filed its application to
enpl oy Brick, Seckington as counsel for Rose Way. The
application was signed by David C. Rosenberger, Chairnman of
the Board of Rose Way. The application stated that Brick
Seckington held “no connection with any of [Rose Wy’s]
creditors or wth any other party in interest or their
respective attorneys which wuld be detrinmental to the
interests of the estate or «creditors or other claimnts
agai nst the Debtor.”

3. On June 8, 1989, an affidavit was filed with the
Court by attorney T. J. MDonough as required by 8329 and
Fed. R. Bankr.P. 2014 in which T. J. MDonough asserted that "I
and the firm which | am associated (Brick, Seckington)
represent no interest adverse to Rose Way, Inc., as debtor in
possession, or its estate in the matters upon which we are to
be engaged. "

4. On June 8, 1989, Rose Way filed with its Chapter 11
Petition a list of 10 |argest unsecured creditors as required
by Fed.R Bankr.P. 1007(d) and Local Adm nistrative Order X
1(d). The list indicated that Brick, Seckington held an
unsecured claim of $76,087.49, the second |argest unsecured
claimlisted by Rose \Way.

5. On June 9 and June 12, 1989, the Court conducted

energency telephonic hearings on the use of cash coll ateral



At these hearing, Exchange and the U S. Trustee raised
concerns to the Court as to the apparent conflict of interest
in Brick, Seckington representing Rose Way. Brick, Seckington
responded that no substantial conflict existed on account of
Brick, Seckington's pre-petition representation of Rose Wy.
Brick, Seckington also responded that Brick, Seckington's
representation of David Rosenberger and his wife, Doris, the
sole equity security holders of Rose Way, did not constitute a
conflict.

6. David and/or Doris Rosenberger have personally
guaranteed a substantial amunt of the Rose Way debt,
including debt to NCNB, Ford Leasing, GECC, FBS Leasing and
Si gnal Capital Corporation. Certain real estate owned by
David and Doris Rosenberger secures, in part, the claim of
Exchange. On Schedule B2 of Rose Way’'s schedules filed July
7, 1989, Rose Way |lists a David Rosenberger account receivable
of $637, 123. 69.

7. On June 8, 1989, the date Rose Way filed its Chapter
11 petitions, application to enploy attorney and affidavit of
T.J McDonough, Larry  Secki ngton, a nenber of Brick,
Secki ngton, served as a director of Rose \Way.

8. In response to the concerns raised by Exchange and
the U S. Trustee, the Court ordered Rose Way to give notice of
the application to enploy to all parties in interest and to

provi de notice of a bar date for objections to the application



to enpl oy.

9. On June 19, 1989, Rose Way served notice of the
application to enploy counsel upon all interested parties and
set forth therein that any objections to the application were
to be filed no later than July 6, 1989.

10. On June 19, 1989, Brick, Seckington filed a notion
to withdraw as counsel .

11. On June 20, 1989, the Court entered an order
allowing the wthdrawal of Brick, Seckington as counsel for
Rose \Way.

12. At no tine did the Court enter an order approving
Rose Way’'s retention of Brick, Seckington as counsel for Rose
Way.

13. On June 19, 1989, the Court entered an order
authorizing Rose Way to enploy Frederickson and Byron and
Ahl ers, Cooney, Dorweiler, Haynie, Smth and Al bee, P.C as
counsel for Rose \Way.

14. On July 26, 1989, Brick, Seckington filed an
application for allowance of attorneys’ fees and expenses
requesting that the Court direct that Rose WAy pay to Brick,
Secki ngton $17,962.79 (%$19,462.79 less a $1,500.00 pre-
petition retainer) for fees and expenses owing as a result of
the services provided to Rose \Wy.

DI SCUSSI ON

A. Conflict of |nterest



Section 327(a) provides in pertinent part:

(a) Except as otherwise provided in this
section, the trustee, wth the court’s
approval, may enploy one or nore attorneys
. that do not hold or represent an
interest adverse to the estate, and that
are disinterested persons, to represent or
assist the trustee in carrying out the
trustee’'s duties under this Title.

Section 328 (c) provides in pertinent part:

(c) Except as provided in ... 81107(b) of
this Title, the court nmay deny all owance of
conpensation for services and rei mbursenent
of expenses  of a professional per son
enmpl oyed under 8327 or 1103 of this Title
if, at any time during such professional
person’s enployment under 8327 or 1103 of
this Title, such professional person is not
a disinterested person, or represents or
holds an interest adverse to the interest
of the estate with respect to the matter on
whi ch such professional person is enployed.

Section 1107(b) provides in pertinent part:
(b) Notw thstanding 8 327(a) of this title,
a person is not disqualified for enpl oyment
under 8 327 of this Title by a debtor-in-
possessi on solely because of such person’s
enpl oynment by or representation of the
debt or before the commencenent of the case.

Section 101(13) provides in pertinent part:

(13) “Disinterested person” neans person
t hat — -
(A) is not a creditor, an equity
security holder, or an insider

(D) is not and was not, wthin two



years before the date of filing of the
petition, a director . . . of the
debt or.

If a professional is a creditor of the debtor, then that

professional is not disinterested wunder 8101(13) and is

subj ect to disqualification under 8327(a). In re Pierce, 809
F.2d 1356, 1362 (8'" Cir. 1987). A bankruptcy court has the
authority to deny a professional’s post-petition fees pursuant
to 8328(c) when the professional fails to nmeet the definition
of a disinterested person under 8101(13). Pierce, 809 F.2d at
1362.

An attorney who represents debtor-in-possession, and al so
represents an individual who is a potential debtor of the
debt or-i n-possession, represents an interest adverse to the

estate. Roger J. Au & son, Inc. v. Aetna lnsurance Co., (lLn

re Roger J. Au & Son, lInc.), 64 B.R 600, 605 (N.D. Chio

1986) . Al t hough representation of the debtor and principals
of the debtor may not always be grounds for disqualification,
disqualification is certainly required where the principals
and the debtor hold interests which are directly adverse. |n

re Star Broadcasting., Inc., 81 B.R 835 (Bankr. D.N. J. 1988).

In the matter sub judice, Brick, Seckington listed itself
as the second |argest unsecured creditor on the list of 10
| argest wunsecured creditors filed June 8, 1989. Furt her,
Larry Seckington, a nember of Brick, Seckington, served on the

Rose Way board of directors. Finally, Brick, Seckington



represented David and Doris Rosenberger, who have a schedul ed
account receivable due to Rose Way of $637,123.69; are the
sole equity security holders of Rose Way; and the guarantors
of a substantial anmount of Rose Way’'s debt. Therefore, while
performing the services listed on Brick, Seckington's fee
application, Brick, Seckington was not disinterested under
8101(13) and represented an interest adverse to the Rose Wy
est at e. The Court thus denies Brick, Seckington's fee
application under 8328(c).

Brick, Seckington asserts that the court should adopt an

expansive interpretation of 81107(b), «citing In re Best

Western Heritage & Partnership, 79 B.R 736 (Bankr. E.D. Tenn.

1987) and In re Viking Ranches, 89 B.R 113 (Bankr. C.D.

Calif. 1988). However, it is clear that the Eighth Circuit

has not adopted this expansive interpretation. See Pierce,

809 F.2d at 1362, n. 18. The Court follows the Eighth Circuit
position outlined in Pierce and does not deny Brick
Seckington’s fee application solely because Brick, Seckington
represented Rose Way pre-petition. Rat her, the Court denies
Brick, Seckington's fee application because Brick, Seckington
is not disinterested and represented an interest adverse to
t he Rose Way estate.
B. Nondi scl osure
Bankruptcy Rule Procedure 2014(a) provides in pertinent

part:



(a) An order approving the enploynent
of attorneys ... pursuant to 8§ 327 or
1103 of the Code shall be nade only on
application of the trustee ... stating
t he specific facts show ng t he
necessity for the enploynent, the nanme
of the person to be enployed, the

reasons for t he sel ecti on, t he
pr of essi onal services to be rendered,
any proposed arrangenent for
conpensation, and, to the best of
applicant’s know edge, al | of the
person’s connection with the debtor,
creditors, or any other party in

interest, the respective attorneys and
accountants. The application shall be
acconmpani ed by a verified statenment of
the person to be enployed setting
forth the person’s connections wth
the debtor, creditors, or any other
party in interest, their respective
attorneys and account ants.

Nondi scl osure of an attorney’s connections wth the
debtor is a violation of +the disclosure requirenents of

§328(a) and B.R 2014(a), and constitutes a separate

i ndependent ground for denying attorney’s fees. Pierce, 809
F.2d at 1363. Many courts have denied conpensation to
prof essionals where, in addition to other factors, the

professional fails to previously disclose a relationship with
the debtor that could have presented a potential area of

conflict. See e.g. In re Gay, 64 B.R 505, 508 (Bankr. E.D.

Mch. 1986); In re Roberts, 46 B.R 815, 850 (Bankr. D. Utah

1985); In re Patterson, 53 B.R 366, 373 (Bankr. D. Neb.

1985); In re Guy Apple Masonry Contractor, Inc., 45 B.R 160,

162 (Bankr. D. Ariz. 1984). Nei t her the bankruptcy court nor



the trustee have the responsibility of culling through the
often volum nous material filed with the bankruptcy court in
order to ascertain every possible conflict of interest in a
particul ar case, especially when a professional’s potential
conflicts are required to be disclosed in the professional’s
application. Pierce, 809 F.2d at 1363, n. 20.

The application to enploy attorney filed by Brick
Secki ngton as counsel for Rose Wiy, stated that Brick,
Seckington held “no connection with any of [Rose Wy’s]
creditors or wth any other party in interest or their
respective attorneys which wuld be detrinmental to the
interest of the estate or creditors or other claimants agai nst
the debtor.” In addition, in an affidavit by attorney T.J.
McDonough filed with the Court on June 8, 1989, T. J.
McDonough asserted that “I and the firm which | am associ at ed
represent no interests adverse to Rose Way, Inc., as debtor-
in- possession, or its estate in the matters in which we are
to be engaged.” Neither the application to enploy counsel nor
the T.J. MDonough affidavit disclosed Brick, Seckington's
status as the second |argest unsecured creditor, Larry
Seckington’s position as a director of Rose Wiy, or the
potential conflicts due to Brick, Seckington’s representation
of Rosenbergers. As stated by the Eighth Circuit Court of
Appeal s in Pierce, this constitutes a classic violation of the

di scl osure requirenments of the Bankruptcy Code and Bankruptcy



Rul es of Procedure, and constitutes an independent ground for
deni al of fees to Brick, Seckington

Brick, Seckington asserts that its listing of Brick,
Seckington on the list of 10 |argest unsecured creditors is
sufficient disclosure of the unsecured claim of Brick
Secki ngton. However, the Eighth Circuit specifically rejected

this argument in Pierce, 809 F.2d at 1363, n. 20. Brick,

Secki ngton al so asserts that T.J. MDonough, the attorney who
filed the application for Brick, Seckington and Rose Way, was
unaware of the status of Larry Seckington as a director of
Rose Way. However, as a nenmber of Brick, Seckington, T.J.
McDonough had a duty to investigate any conflicts which other
menbers of the firm m ght have. The fact that the failure to

di scl ose may have been unintentional does not constitute an

excuse. In re Coastal Equities, 39 B.R 304, 308 (Bankr. S.D
Calif. 1984). Finally, Brick, Seckington asserts that T. J.
McDonough was ignorant of the fact that Brick, Seckington's
connections with Rose Wiy constituted actual conflicts of
interest disqualifying Brick, Seckington from enploynment.

However, Brick, Seckington’s obligation was to disclose all

connections between Brick, Seckington and Rose Way. The
di sclosure requirenent is not |limted to those items which
create an actual conflict of interest. It is the duty of the
attorney to reveal all connections. The disclosure rules do

not give the attorney the right to wthhold certain

10



information on that grounds that, in the attorney’s opinion,

the connection is of no consequence or not adverse. If the
duty to disclose is neglected, however innocently, the
attorney perforns services at his peril. Coastal Equities, 39
B.R at 308.

C. Nunc Pro Tunc Order

Brick, Seckington seeks a nunc pro tunc order approving
its enploynent and fee application. Entry of a nunc pro tunc
order approving enploynment requires exceptional circunstances.

Matter of Independent Sales Corp., 73 B.R 772 (Bankr. S.D

lowa 1987); Al lowa Transport Services, lInc., (Bankr. S.D.

|l owa), No. 85-364-C unpub. Op. April 7, 1988. As st ated
supra, Brick, Seckington does not qualify for enploynment under
8§327(a). Therefore, Brick Seckington’s request for nun pro
tunc approval of its enployment and fee application is noot.

See Pierce, 809 F.2d at 1363. Brick, Seckington is not

entitled to nunc pro tunc approval of enploynment and its fee
appl i cati on.
D. Fees and Costs Subject to Denial

If a professional person is not a disinterested person,
represents or holds an interest adverse to the interest of the
estate or violates the disclosure requirenents, the court may
deny the professional fees and costs. See 8328(c); ln _re

Pierce, 53 B.R 826, 829 (Bankr. D. Mnn. 1985) aff’'d Pierce,

11



809 F.2d 1356 (8™ Cir. 1987). The Court therefore denies
Brick, Seckington’s fees and costs.
E. Pre-petition Fees and Expenses

Prior court approval under 8327(a) is not necessary as to

pre-petition services. Kressel v. Kotz, 34 B.R 388 (D. Mnn.

1983), aff'd in Kotz v. Westfall, 746 F.2d 1329 (8" Cir.

1984) . However, as indicated by 8329 and B.R 2017, the
conpensation drawn for such pre-petition services and costs is
subject to court scrutiny and nust be reasonable. Matt er of

| ndependent Sales Corp., 73 B.R 772, 779 (Bankr. S.D. |owa

1987); Kressel v. Kotz, 34 B.R at 392. Further, because

prior court approval is not necessary a to the pre-petition
services, the fees for pre-petition services are clearly not
conpensabl e as an administrative expense under 8§503(b)(2).1
The Court finds that $5,730.50 in fees and $1,500.00 in
expenses incurred by Brick, Seckington through June 7, 1989
are reasonable and are unsecured clains of Brick, Seckington.
Brick, Seckington nust file an application with the Court
item zing the June 8, 1989 services and photocopy, messenger
postage, telephone, telefax, and travel expenses it incurred
pre-petition in order to have those fees and expenses
consi dered an unsecured claim of Brick, Seckington. Furt her

Brick, Seckington nust reinburse the Rose Way estate for the

' The issue of whether a claimfor pre-petition services rendered in the

bankruptcy cases is an unsecured claimor an adm nistrative expense was not
before the Eighth Circuit in Pierce. Pierce, 809 F.2d at 1359, n.10.

12



$1,500.00 retainer applied to the filing fee expense.

| T I'S ACCORDI NGLY ORDERED as fol |l ows:

1) Brick, Seckington’s July 26, 1989 application for
fees and expenses i s deni ed.

2) Brick, Seckington has an unsecured claim of
$7,230.50 for $5,730.50 in fees and $1,500.00 in expenses
i ncurred through June 7, 1989.

3) In order to have an unsecured claimfor further pre-
petition expenses and June 8, 1989 fees incurred pre-petition,
Brick, Seckington nust file an application with the Court
item zing those June 8, 1989 services perforned pre-petition
and those expenses incurred pre-petition.

4) Brick, Seckington nmust nake a paynent of $1,500.00
to the Rose Wy estate as reinbursenent for the $1,500.00
retainer applied to expenses incurred by Brick, Seckington.

Dated this 21st day of March, 1990.

Russel | J. Hil
U. S. Bankruptcy Judge
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