UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
EUGENE PAUL MORRI SON, ) Case No. 88-608-CH

Debt or. . Chapter 7

ORDER- - OBJECTI ON TO EXEMPTI ON

On Septenmber 19, 1988, a hearing was held on creditor’s objection
to Debtor’s exenption. Gegory A Skinner appeared on behal f of Debtor
and C. J. May, |11, appeared on behalf of creditor Thomas J. Reilly
Law Firm P.C. (hereinafter “Creditor”) . At the conclusion of said
hearing, the Court took the matter under advi senent.

This is a core proceeding pursuant to 28 U S.C. 8157(b) (2). The
Court, upon review of the pleadings, argunments of counsel, evidence
admtted, and briefs, now enters its findings and concl usi ons pursuant

to Fed. R Bankr.P 7052.

FI NDI NGS OF FACT

1. On March 21, 1988, Debtor filed a Chapter 7 petition

2. On July 10, 1987, Debtor filed a petition for dissolution
of marriage in the lowa District Court for Jasper County.

3. On August 4, 1987, Debtor noved out of the parties Colfax,
lowa, honme with no intention of returning. Throughout the pendency of
the dissolution matter, Debtor requested and desired that the

resi dence be sol d.



4. On Decenber 22, 1987, the lowa District Court for Jasper
County entered a dissolution decree which provided in relevant part:

[ T]he parties’ Colfax hone, located in

R R 1, Colfax, lowa, shall be placed on the
market and sold. The proceeds from said sale
shall first pay the Deere Conmunity Credit Union
Loan No. 4222-096 and ot her associ ated costs, and
thereafter, all proceeds shall be divided equally
bet ween the parties.

Loan No. 422-096 is a nortgage loan on the parties’ Colfax honme and
has an out standi ng bal ance due of $52,575. 96.
5. On January 5, 1988, the lowa District Court for Jasper

County enlarged its previous ruling and found Debtor:

is entitled to physically remain in the prem ses
at Colfax during the tine it is for sale and
that if [Debtor] physically lives in the
premises he alone shall be responsible for
paynment of all of the nmonthly nortgage paynents
and all of the utilities associated with the
property including taxes and insurance. | f
[Debtor] does not occupy the prem ses during its
offering for sale, then [Debtor] and [former
wi fe] shall each be responsible for one-half of
the nonthly nortgage paynments including taxes
and i nsurance.

6. On January 11, 1988, Debtor’s former wife renoved herself
fromthe Col fax hone.

7. On January 20, 1988, Debtor and his former wife signed a
listing agreenent for the Colfax home with lowa Realty.

8. The parties’ Colfax hone sat enpty until Debtor



noved back into the home March 29, 1988, eight days after he filed his
chapter 7 petition.

9. On his bankruptcy statenment of financial affairs, filed March
21, 1988, Debtor listed his residence as 2101 W First Street,
Apartnment 1, Ankeny, |owa. In addition, Debtor listed Box 267,
Col fax, lowa, as one of the places he had resided during the six years
i medi ately preceding the filing of his petition

10. On his schedule B4, Debtor clainmed as exenpt a honestead
valued at $20,000.00. Said honmestead consisted of Debtor's fornmer
residence in Colfax which, as previously noted, was ordered to be sold
by the lowa District Court for Jasper County, pursuant to the terns of
t he Decenber 22, 1987, dissol ution decree.

11. On his schedule A3, Debtor listed Creditor as having an
unsecured cl ai mof $7,200.00 for attorney fees.

12. On May 24, 1988, Creditor filed an objection to Debtor's
claimed exenption in the Colfax honme. Creditor objected to the clained
exenption on two grounds: 1) prior to the filing of Debtor’s petition
the honme was ordered to be sold by the lowa District Court for Jasper
County, pursuant to the terms of a dissolution decree; and 2) Debtor
was not occupying the property as a honestead at the tine he filed his
petition.

13. Debt or’ s cl ai ned- as- exenpt honestead in Col fax has not yet

been sol d.



DI SCUSSI ON
The issue in this case is whether Debtor is entitled to claima
honestead exenption in property which previously was ordered sold
pursuant to the terns of a state court dissolution decree.

| owa Code section 561.1 defines a honestead and st at es:

The honestead nust enbrace the house used as a
honme by the owner, and, if the owner has two or
nore houses thus used, the owner may select
which the owner will retain. It nay contain one
or nore contiguous lots or tracts of land, with
the building and other appurtances thereon

habitually and in good faith used as part of the
sanme homest ead.

lowa Code 8561.1 (1987) (enphasis added). The exenption for a

honestead is found at |owa Code 8561.16 which provides:

The honestead of every person is exenpt from
judicial sale where there is no speci al

declaration of statute to the contrary.

Persons who reside together as a single
household wunit are entitled in the aggregate
only one honmestead to be exenpt from judicial

sale. A single person may claim only one
honmestead to be exenpt from judicial sale. For

pur poses of this section, “household unit” means

all persons of whatever ages, whether or not

related, who habitually reside together in the
sane househol d as a group

lowa Code 8561.16 (enphasis added). In order to determ ne whether
Debtor is entitled to claim a honestead exenption, the Court nust
first decide whether the property in question is Debtor’s honestead.
The |1 owa Suprene Court has held that the honestead character does
not attach to property until the owner actually occupies it. Dolan v.

Newberry, 200 |owa 511,



202 N.W 545, 547 (1925); First Nat’'1l Bank of Stuart

V. Hollinsworth, 78 lowa 575, , 43 N.W 536, 537 (1889). A nere

intent to occupy the premses as a hone at sone tine in the future

does not inpress the property with a honestead character. Schaffer v.

Canpbel | , 198 lowa 43, , 199 NW 334, 338 (1924). However, once
the honestead character is established, an owner’s tenporary absence
does not cause the hone to |lose its homestead character provided the

owner has an intention to return. Berner V. Dellinger, 206 |owa 1382,

|, 222 NW 370, 371 (1928).

Applying the facts in the case at bar to the above case | aw, the
Court concludes the Colfax home is not Debtor’s honestead for a nunber
of reasons. First, while Debtor may still technically own a one-half
interest in the honme, the dissolution decree included the state
court’s order that it be sold. As a result, the Court concludes that
for purposes of determining the validity of an exenption, Debtor does
not own the hone. Second, even if Debtor still does technically own
the honme, he was not occupying it as his honmestead at the tinme he
filed his petition. Finally, even if the honmestead character was
establ i shed, Debtor voluntarily left the home over seven nonths before
he filed his petition, and when he left he had no intention of
returning.

Assum ng arguendo that Debtor’s clained-as-exenpt honestead is
actually his honestead, Debtor is still not entitled to claim the

exenption due to the operation of |owa



Code 8598.21. Said section is part of the lowa narriage dissol ution

statute and states in relevant part:

Upon every judgnment of annul ment, dissolution or
separate mai ntenance the court shall divide the
property of the parties and transfer the title of
the property accordingly.

| owa Code 8598.21(1). The lowa Suprene Court has construed 8598.21 as
a “special declaration of statute to the contrary” of the honestead

exenption granted by lowa law. |In re Marriage of Tierney, 263 N W 2d

533 534-35 (lowa 1978); Kobringer V. Wnter, 263 N.W2d 892, 89394

(lowa 1978). As a result, the dissolution decree-ordered judicial sale
of Debtor’s Col fax honme operates to nake the honestead | aws
ineffective to bar judicial sale of the homestead, thus precluding

Debt or from exenpting the honest ead.

CONCLUSI ON AND ORDER

VWHEREFORE, based on the foregoing anal ysis, the Court concl udes
Debtor is not entitled to exenpt his clained-as-exenpt honestead
because: 1) the Colfax honme is not Debtor’s honestead, and 2) the
di ssol uti on decree—erdered judicial sale precludes such exenption

IT IS ACCORDI NGLY ORDERED that Creditor’s objection to exenption

i s sustained.

Dated this 9'" day of January, 1989.

RUSSELL J. HLL
U S. BANKRUPTCY JUDGE



