UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa
In the Matter of

ROBERT W LLOYD, SR. and
JACQUELI NE M LLOYD, : Case No. 87-2280-C

Debt ors.
Adv. No. 87-0256
NORWEST BANK DES MO NES,
N. A,
Plaintiff, ' Chapter 7
V. '
ROBERT W LLOYD, SR.
Def endant .

ORDER - TRIAL ON COVPLAI NT TO DETERM NE
DI SCHARGEABI LI TY OF DEBT

On May 16, 1988, a trial was held on the conplaint
to determne dischargeability of debt. Theodore F
Sporer appeared on behalf of Plaintiff (hereinafter
"Bank") and Susan L. Ekstrom appeared on behalf of
Def endant .

This is a core proceeding pursuant to 28 U S.C
8157(b)(2)(I). The Court, upon review of the pleadings,
evi dence, and argunents of counsel, now enters its

findi ngs and concl usions pursuant to F.R Bankr. P. 7052.

El NDI NGS OF FACT

1. On April 4, 1986, Defendant executed and



delivered a witten promssory note and security
agreenment to Bank.

2. Def endant represented to Bank that he was
purchasing a wused 1976 Datsun 280Z for $3,500.00 and
wi shed to borrow noney to nmke the purchase. Def endant
advi sed Bank that he was purchasing the 280Z from a
private individual.

3. Bank | oaned Defendant $2,500.00 as the [ oan
val ue on the 280Z. The finance charge was $339.63, and
the premium for credit life and disability was $127.49
for a total |loan of $2,967.12.

4. Defendant did not nake any paynents on the note.

5. On June 12, 1986, Bank called Defendant at his
home and advised him that he was in default on said note
and that he should return the car to Bank because of the
defaul t.

6. On July 21, 1986, said 280Z was found in the

Fi nanci al Center parking Ilot near Bank's place of

busi ness. The car was not drivable and was extensively
danmaged. Parts were mssing, and the upholstery was
ri pped. The keys were not in the car and Bank was

notified that the car was in the parking lot after the
car was left there at about 7:54 P.M on said date. The

car was rusty, appeared to be old, and had a val ue of



approxi mately $100. 00.

7. Bank had previously financed the purchase of
anot her vehicle purchased by Defendant. Def endant had
repaid this | oan w thout any probl ens.

8. On April 7, 1986, Defendant contacted Anerican
Fam |y Financial Services of Iowa by phone and stated
that he was purchasing a 1980 O dsmobile Cutlass LS
Suprene, 4-door V-8. Def endant gave Anmerican Famly the
nm | eage of the car, and Anmerican Famly determ ned said
vehicle had a | oan value of $2,825.00. Def endant si gned
a note and disclosure statenent and returned it by nmail
in the amount of $3,751.56.

9. Def endant did not nmke any paynents on the 1980
O dsnobi | e.

10. Representatives of Anerican Famly contacted
Def endant on June 18, 1986, and advised him that the car
should be returned to them since he was in default for
failing to make any paynents.

11. During the latter part of July 1986, the
vehicle was found one norning at Anerican Family's place
of business. There was extensive danage to the front end
of said vehicle and the interior was very dirty.

12. Anerican Fam ly contacted the previous owner of
the vehicle, Bud Milcahy's AMC- Jeep-Renault, Inc., and

determ ned that Ml cahy had sold the vehicle to |Ideal



Auto Sal es on Decenmber 6, 1985, for $400.00. The sal es
price was reduced because of the extensive damage to the
front end.

13. The 1980 O ds was sold at auction for $405.00
net .

14. On April 9, 1986, Defendant contacted Peoples
Fi nance Conpany by phone and stated that he was
purchasing a 1981 Cadillac Coupe Deville for $8,500.00
A representative of Peoples Finance |ooked at a 1981
Cadillac and determned it was in "mnt" or very good
condi ti on. Such a vehicle had a retail value of
approxi mately $8,775.00 and a | oan val ue of $6, 900. 00.

15. Peopl es Finance | oaned Defendant $7,544.76 to
purchase the vehicle.

16. Def endant did not make any paynments on this
not e.

17. On June 17, 1986, representatives of Peoples
Fi nance contacted Defendant and advised him that he was
in default and should return the vehicle.

18. The 1981 Cadillac was not returned inmmediately
but sonmetine later an enployee of Ideal Auto Sales
returned a 1981 Cadillac Coupe Deville to Peoples
Fi nance. There was extensive danage to this vehicle, all
of which appeared to have existed for a substantial

period of tine. The 1981 Cadillac returned to Peoples



Finance was not the sanme vehicle observed by its
representative on April 9, 1986.

19. Peopl es Finance contacted the prior owner and
determined the damage to the returned vehicle existed
when it was traded to Bud Ml cahy Motors. The 1981
Cadill ac was sold for $1, 700. 00.

20. Def endant testified that he bought all of the
cars in one week and becane unenpl oyed after he purchased
them He purchased the 280Z to fix up and sell. He knew
Bank would not finance the vehicle if Bank knew it was
wr ecked. Def endant also testified he did not tell Bank
about the condition of the vehicle because he was not
asked. He knew the 280Z was not worth $3,000.00 when
Bank advised himthat the average retail price for such a
vehicle was approximtely $3,500.00. He could neither
remenber from whom he purchased the vehicle nor how much
he paid for this car. Defendant further testified he had
purchased many used cars in the past and had financed the
purchase of several of them

21. On December 4, 1987, Bank filed a conplaint
all eging that Defendant obtained nopney, property, and
services by false pretenses, false representations, and
actual fraud pursuant to 11 U.S.C. 523(a)(2)(A).

22. Def endant filed his answer on Decenber 18,

1987. In said answer, Defendant denied the essential



all egations of the conplaint and alleged that said
automobile, the collateral involved, was as represented
at the tine of the execution of the prom ssory note and
security agreenment. Defendant further asked the Court to
take judicial notice that autonobiles depreciate rapidly,
and the amount that banks customarily receive from
sheriff's sales does not represent the true value of the
col l ateral .

CONCLUSI ONS OF LAW

| . Evi dence of Ot her Acts

Rule of 404(b) of the Federal Rules of Evidence
provi des that evidence of other acts is not adnissible to
prove the character of a person but it is adm ssible for
ot her purposes, such as proof of notive, opportunity,
i ntent, preparation, pl an, know edge, identity, or
absence of m stake or accident.

The committee comment to said Rule provides that
"evidence of other crimes, wongs, or acts is not
adm ssible to prove character as a basis for suggesting
the inference that conduct on a particular occasion was
in conformty wth it. However, the evidence my be
offered for another purpose, such as proof of notive,
opportunity, and so on, which does not fall wthin the
prohi bition."

VWhen a person's conduct is in issue, the fact that



the person engaged in simlar conduct on a different
occasion at about the same tinme may be shown as tending
to give evidence of intent or sone quality of the conduct
in gquestion, such as know edge, notive, and plan. See

United States v. Zeidman, 540 F.2d 314, 319 (7th Cir.

1976); United States v. Feinberg, 535 F.2d 1004, 1009

(7th Gir. 1976).

1. Judicial Notice

Def endant asked the Court to take judicial notice of
the fact that autonobiles depreciate rapidly, and that
the amount of recovery banks customarily receive from
sheriff's sales does not represent their true val ue.

Rule 201 of the Federal Rules of Evidence governs
the wuse of judicial notice of adjudicative facts.
Pursuant to said Rule, the Court may take judicial notice
of those facts which are of such compbn know edge that
t hey cannot be reasonably questioned or are capable of
certain verification.

It may be reasonably questioned that all autonobiles
depreciate rapidly and that sheriff's sales do not
produce the true value of those itenms or wunits being
sol d. Further, these facts are not capable of certain
verification, as so much depends upon the sale involved.

Consequently, the Court refuses to take judicial notice

of these adjudicative facts.



[11. Discussion

Bankruptcy Code section 523 lists 10 exceptions to

di scharge and provides in relevant part:

(a) A discharge under section 727... does
not discharge an individual debtor from any
debt - -

(2) for noney, property,
servi ces, or an extension, renewal, or
refinancing of «credit, to the extent
obt ai ned by- -

(A false pretenses, a false

representation, or actual fraud, other
t han a statenent respecting t he
debtor's or an insider's financial
condition...

11 U.S.C. §523(a)(2)(A).

To prevent discharge because of fraud under section

523(a)(2)(A), a plaintiff nust prove actual fraud, not

fraud inplied in fact. In re Sinpson, 29 B.R 202, 209
(Bankr. N.D. lowa 1983). The el enents of actual fraud
i ncl ude: (1) the debtor nmde false representations; (2)

at the tine the representations were nade the debtor knew
they were false; (3) the debtor nmde the representations
with the intent to deceive the creditor; (4) the creditor
relied upon such representations; and (5) the creditor
sustained the alleged |oss and danamges as a proximte

result of the false representation. Matter of Van Horne,

823 F.2d 1285, 1287 (8th Cir. 1987); Sinpson, 29 B.R at



2009.

The plaintiff has the burden of proving each of the
el ements of actual fraud by <clear and convincing
evi dence. Ld. Regardi ng the evidence presented, the

Eighth Circuit has stated that it:

nmust be vi ewed consi st ent with t he
congr essi onal i nt ent t hat exceptions to
di scharge be narrowly construed against the
creditor and liberally against the debtor, thus
effectuating the fresh start policy of the Code.
These consi derations, however, "are applicable

only to honest debtors.™

Van Horne, 823 F.2d at 1287 (citations omtted).

The first two elenments of actual fraud are self-
expl anat ory. Concerning the third elenment, intent to

deceive the creditor, the Eighth Circuit recently stated:

Because direct proof of intent (i.e., the
debtor's state of mnd) is nearly inpossible to
obtain, the creditor may present evidence of the
surroundi ng circumstances from which intent nay
be inferred. VWhen the «creditor introduces
circunmstantial evidence proving the debtor's
intent to deceive, the debtor "cannot overcone
[that] inference with an unsupported assertion
of honest intent."” The focus is, then, on
whet her t he debtor's actions "appear SO
inconsistent with [his] self-serving statenent
of intent that the proof I|eads the court to
di sbel i eve the debtor."

Id. at 1287-88 (citations omtted).

Al t hough intent to deceive may be inferred from the
circunmstances of the case, such a finding of intent

generally requires a showi ng that the defendant knew or



shoul d have known of the falsity of his statement. |In re

Valley, 21 B.R 674, 679-80 (Bankr. D. Mss. 1982). I n
assessing the defendant's knowl edge and Iliability for
fraud, the court will scrutinize the acunen and
experience of the defendant. Matter of Newark, 20 B. R

842, 857 (Bankr. E.D. N Y. 1982).
The fourth elenment of actual fraud is that a
creditor's reliance on a false representation nust be

reasonabl e. In re Kelley, 51 B.R 707, 709 (Bankr. S.D.

Chi o 1985). The deterni nation of reasonabl eness is made
from a consideration of all the facts and circunstances.

In re Martin, 761 F.2d 1163, 1166 (6th Cir. 1985).

Rel evant facts include the size of the transaction, prior

busi ness dealings between the parties, action taken by

t he creditor to i nvestigate t he debt or, and
sophistication of the creditor. Id. at 1166-67; see |In
re Salvatore, 46 B.R 247, 251 (Bankr. D.RI. 1984).

Reasonabl e reliance may also be determ ned by conparing
the creditor's nornal busi ness practices and the
standards of the industry to the existing circumstances.

In re Bonefas, 41 B.R 74, 79. (Bankr. N.D. lowa 1984).

The fifth and final el ement, proxi mate cause,
requires that the debtor's action was the act, wthout

which the plaintiff would not have suffered the alleged

10



| oss and danmages. Van Horne, 823 F.2d at 1288-1289.

In the case at bar, the evidence is clear and
convincing that Defendant made a false representation to
Bank when he stated that he was purchasing the 280Z for
$3, 500. 00. Further, Defendant knew this representation
was fal se when he made it.

The evidence is also clear and convincing that
Def endant made the representation with the intent to
decei ve Bank. He knew the Datsun 280Z was not worth
$3, 500. 00, and that Bank would not finance the vehicle if
they knew it was wrecked. It beconmes clear that the
financing of the 280Z was part of a schenme to defraud
Bank and finance conpani es out of nonies advanced for the
purchase of autonobiles and supposedly |egitinmate notor
vehi cl e purchases: Def endant was very know edgeable in
the procedures and system of autonpbile financing; the
automobiles were all financed within five days; the
vehicles were all heavily damaged when financed; no
payments were made on any of them Defendant did not
return any of them directly to the financing conpany;
and, they were all delivered to Bank and finance
conpanies in a heavily damged condition.

Def endant had previously borrowed noney from Bank in
order to finance the purchase of an autonobile. This had

been a satisfactory relationship, and Bank reasonably

11



relied upon Defendant's past credit history with them and
his representations as to the purchase of the 280Z. The
fact that Bank made it easy for Defendant to commt the
fraud does not change the character of his conduct and
his intentional w ongdoi ng.

Finally, there is also clear and convincing evidence
that Bank would not have financed the purchase of the
280Z but for Defendant's false representations with the
consequent | osses.

CONCLUSI ON AND ORDER

VWHEREFORE, based on the foregoing analysis, the
Court concludes Defendant obtained the financing and
nmoney from the Bank by nmeans of fraud, false pretenses
and false representation, pur suant to 11 u.S. C
8523(a)(2)(A).

| T IS ACCORDI NGLY ORDERED that Defendant's debt to
Bank i s nondi schar geabl e.

IT I'S FURTHER ORDERED that the Plaintiff, Norwest
Bank Des Mdines NA., have judgnent agai nst t he
Def endant, Robert W Lloyd, Sr., in the anount of
$2,660. 85, together with interest thereon at the rate of
11. 5% per annum from and after Septenber 2, 1987, and the
costs of this action.

Dated this day of Septenber, 1988.
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RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE
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