IN THE UNI TED STATES BANRUPTCY COURT
For the Southern District of |owa

In The Matter of

. Case No. 88-554-C
COUNTRYSI DE | NVESTMENT . Chapter 11
COVPANY, a Partnership,

Debt or .

ORDER - MOTI ON FOR PRELI M NARY | NJUNCTI ON

On July 19, 1988, a hearing was held on the notion for
prelimnary injunction. The followng attorneys appeared on
behalf of their respective clients: Mchael P. Mllaney for
Debtor; John Waters for the lowa Departnent of Revenue and
Fi nance (hereinafter “IDR'); R chard F. Stageman for General
El ectric Capital Corporation; Theodore R  Boecker for EFO
Commercial Realty, Inc.; and Terry L. Gbson for the United
States Trustee. At the conclusion of said hearing, the Court
took the matter wunder advisenent upon a briefing deadline of
July 27, 1988. Briefs were tinely filed and the Court considers

the matter fully submtted.

This is a core proceeding pursuant to 28 U S.C. 8157(b)
(2). The Court, wupon review of the pleadings, argunents of
counsel, evidence presented and briefs, now enters its findings

and concl usions pursuant to F. R Bankr.

P. 7052.



FI NDI NGS OF FACT
1. Debtor filed a Chapter 11 petition on March 14,

1988.

2. Debtor is a partnership owned by Victor Vashi and his
wi fe, Surekha Vashi. Debtor owns a Ramada Inn notel in Des
Moi nes, lowa. Previously, Debtor also owned a Best Wstern notel
in Des Mi nes.

3. The sales tax permts for the Best Wstern and Ramada
not el s wer e originally hel d by Countrysi de Managenent
Cor por at i on. Vi ct or Vashi was presi dent of Countrysi de
Managenent Corporation and was a stockholder in the corporation.
Countrysi de Managenent Corporation handled the day-to-day
operation of the notels owned by Debtor.

4. A second nmanagenent conpany, Des Mines Hotels
Managenent, Inc., subsequently took over the operation of the
notels. Victor Vashi was president of Des Mines Hotels
Managenment, Inc. and was a stockholder in the corporation.

5. Bot h managemnent compani es, Des Moi nes Hot el
Managenent , I nc. and Countryside Managenent Cor por at i on,
incurred substantial delinquencies in filing returns and making
paynents of sales tax and hotel/notel tax. Between Decenber 1985
and January 1988, sixteen violations occurred with Ranmada Inn
concerning filing returns or paying tax to IDR From May 1985
t hrough January 1988, twenty-three violations occurred with Best

Western. Both Countryside



Managenent Corporation and Des Mines Hotels Mnagenent, |Inc.
were required to file sales tax on a sem —nonthly basis.

6. Prior to filing for relief under Chapter 11 of the
Bankruptcy Code, Debtor did not hold a sales tax permt. The
sales tax permts were held by the nmanagenent conpanies. Shortly
after filing its bankruptcy, Debtor applied for a sales tax
permit. IDR informed Debtor there was a problem concerning the
sales tax permt because Debtor was substantially simlar to
ot her conpanies which had incurred an unacceptable nunber of
delinquencies in filing and paying taxes. As a result, IDR
informed Debtor that a permt could be issued only if a
$100, 500. 00 bond was post ed.

7. Debtor entered into negotiations with |IDR concerning
the bond requirenent. An agreenment was reached which would have
satisfied IDRs need for security in the event of future
del i nquenci es and which avoi ded the necessity of Debtor posting
a bond in the anpbunt of $100,500.00. Said agreenent was
eventually reduced to witing in the formof a stipulated order
for the Court’s approval. The stipulated order has not been
signed by the parties or by the Court.

8. The proposed agreenent provided that IDR would
receive a $30,000.00 bond to be paid in installnents.
| nstal | mrent paynents were to be in the anount of $2,500.00 per

month and were to begin on June 15, 1988. In addition,



Debtor agreed to give IDR a lien on a post-petition accounts
receivable to secure the installnment paynents. Debtor also
agreed to pay all sales and hotel/notel taxes on a semnonthly
basis. Both parties contenplated that the stipulated order would
be approved prior to June 15, 1988.

9. In an effort to obtain the required Court approval of
the stipulated order, Debtor filed a notion to incur secured
debt on May 12, 1988. HFC Commercial Realty, Inc. filed an
objection to this mtion on June 6, 1988. A hearing on HFC
Commercial Realty’'s objection and Debtor’s notion was held on
July 19, 1988. The matter was continued pending a resol ution of
this notion for prelimnary injunction.

10. From the tinme of filing bankruptcy wuntil present,
Debtor has failed to conply with the ternms of the proposed
stipulated order. Debtor has failed to pay the hotel/notel tax
on a sem-nonthly basis. The only paynents made by Debtor
towards the hotel/notel tax were a quarterly return filed for
the period ending March 31, 1988, and a |unp-sum $9, 000.00
paynent made on or about June 29, 1988. The hotel/notel tax
whi ch would be due on a senmi-nonthly basis exceeds the $9, 000.00
paynent. The parties dispute the exact amount which remains
unpaid on hotel/notel taxes.

11. Debtor has also failed to conply with the provision
in the stipulated order concerning the paynent of the bond in

installnents. The first bond paynent was to be



made on June 15, 1988, and the second paynent on July 15, 1988.
No bond paynents have been nade.

12. Debtor has also incurred problens concerning the
paynent of the lowa w thholding tax since the filing of its
petition. Debtor failed to tinely file withholding returns or
deposits for the tax periods March, April, and May of 1988. On
June 29, 1988, Debtor tendered returns and checks for paynent of
the March, April, May, and June, 1988, wthholding tax
obligations. The checks for the tax periods May and June, 1988,
did not clear Debtor’s bank account. |IDR presented these checks
to the bank on two occasions and they were returned marked
“insufficient funds.” After being ordered to do so, Debtor has
made these checks good by providing IDR with a cashier’s check
Because of Debtor’s failure to tinely file and pay w thhol ding
tax, additional penalty and interest is due in the anpount of
$995.52 as of June of 1988.

13. Debtor did not set up a separate tax account at the
time of filing of its bankruptcy as required by Local Bankruptcy
Rul e 6003. Despite witten notification from the United States
Trustee’s office, Debtor clains to have been ignorant of the
requi renents of Rule 6003. Debtor justifies its failure to pay
wi t hholding tax on a tinely basis by relying on its ignorance of
Rul e 6003. Victor Vashi testified that Debtor began to conply
with Rule 6003 during the first week in June of 1988 when the

tax account was set



up. Despite the fact that Debtor concedes it was aware of Rule
6003 during the first week in June of 1988, Debtor wote checks
on the tax account on June 29, 1988, and there were insufficient
funds in the account.

14. Debtor has recently undergone significant changes in
managenent. Gary Vashi, a forner enployee and forner nanager of
the notels, has returned to India. Gunter Oband, the nost
recent manager, is no |longer enployed by Debtor. Wthin the past
nonth, a new individual, Roger Vashi, has arrived to nanage the
not el .

15. The anmount of bond originally required by |IDR was
$100, 500. 00. The conputation of this bond was in error, and the
correct anmount of the bond is $67, 100. 64.

16. On June 24, 1988, IDR sent a formal notice to Debtor
requiring Debtor to post a bond because of Debtor’s failure to
properly make the w thholding tax paynents, failure to have the
stipulation approved by June 15, 1988, and failure to conply
with the stipulation. Subsequently, Debtor’s representatives net
with IDR and agreed to pay the outstanding wthholding tax
obligations. On June 29, 1988, IDR received checks from Debtor
for which Debtor had insufficient funds in its account. On July
6, 1988, IDR delivered a letter to Debtor informng it that its
application for a sales tax permt was deni ed.

17. On July 7, 1988, Debtor filed an application for

prelimnary injunction enjoining IDR fromdenying its appli-
6



cation for the sales tax permt. In the application for
prelimnary injunction, Debt or requested a tenporary or
prelimnary injunction until the hearing scheduled for July 19,
1988, on the notion to incur secured debt.

18. On July 7, 1988, a prelimnary hearing on Debtor’s
application was held. The Court granted an injunction against
IDR enjoining it from denying Debtor’s application for sales tax
permt prior to the July 19, 1988, hearing. Debtor was ordered
to pay delinquent wthholding taxes and to conply wth
Bankr uptcy Rul e 6003.

19. On July 15, 1988, IDR filed a resistance to Debtor’s
notion to incur secured debt and stated it was rescinding the

agreenent contained in the proposed stipul ated order.

DI SCUSSI ON

Two issues are presented in this case. The first is whether
the Court has jurisdiction to enter a prelimnary injunction.
The second is whether Debtor is entitled to the issuance of a
prelimnary injunction against |DR

Bankruptcy Code section 105(a) provides that “[t]he court
may issue any order, process, or judgnent that is necessary or
appropriate to carry out the provisions of this title.” An
i njunction pursuant to section 105(a) can only be issued if
necessary to enforce a substantive provision of the Bankruptcy

Code. United States v. Sutton, 786 F.2d 1305, 1307-08 (1st Cr.

1986) .



Debtor argues Bankruptcy Code section 505 is such a
substantive provision. Section 505(a) allows the Court to
determine the amount or legality of *“any tax, any fine or
penalty relating to a tax, or any addition to tax....” However
Debtor’s argunent is unpersuasive for the follow ng reasons.
First, section 505(a) on its face does not apply to a bond. The
bond in question is neither a tax, a fine or penalty relating to
a tax, nor an addition to tax. Rather, the bond is a post-
petition financial responsibility obligation inposed on account
of Debtor’s pre-petition behavior. Second, Debtor has failed to
cite, and the Court has not been able to |ocate, a single case
applying section 505 to a bond. As a result, section 505 is
i nappl i cable. Therefore, the Court does not have jurisdiction to
issue a prelimmnary injunction because there is no substantive
provi sion of the Bankruptcy Code to enforce.

Assumi ng arguendo the Court does have jurisdiction, the
next issue is whether Debtor is entitled to the issuance of a
prelimnary injunction. The Court nust consider the follow ng
four factors in determning whether to issue a prelimnary
injunction: 1) whether irreparable injury to novant would result
in its absence; 2) whether the threatened injury to novant
outwei ghs the harm that issuance of a prelimnary injunction
woul d cause to other parties; 3) the likelihood of novant’s
success on the nerits; and 4) whether the public interest

woul d be adversely affected.



In re Continental Air Lines. Inc., 61 B.R 758, 782 (S.D. Tex.
1986), citing Holland Anmerica Insurance Co. v. Union Bank &
Central Pecan Shelling Co.. Inc., 777 F.2d 992, 997 (5th GCir.
1985). The Court w Il address each factor individually.

A. Irreparable Injury to Debtor

If the prelimnary injunction is not entered, Debtor faces
two choices: 1) pay the $67,100.64 bond in order to acquire a
sales tax permt necessary to remain in business; or 2) wthhold
paynent of the bond and be shut down for good. It is clear that
Debtor will not be able to operate its notel w thout the sales
tax permt. Debtor could be caused irreparable injury if it is

unabl e to post a bond.

B. Harmto Oher Parties
The other parties that would be affected by the issuance of

a prelimnary injunction are the State of Jlowa and its
t axpayers. The purpose of the bond required by IDRis to secure
the state against future tax Iliabilities which a permt
applicant may incur. |lowa Code 88 422.52(3),

422A.1 (1987). Countrysi de Managenent Corporation and Des

Moi nes Hotels Managenent, Inc. were owned and controlled by
Victor Vashi. Wile operating the Ramada Inn and the Best
West ern, bot h managemnment conmpani es i ncurred subst anti al

delinquencies in their paynent of tax and the filing of tax
returns. Specifically, sixteen violations occurred at the Ramada

Inn and twenty-three violations occurred at the Best



Western. Victor Vashi and his wife are now Debtor’s sole
partners. Gven Vashi’s past track record, it is reasonable for
IDR to assune that the issuance of a sales tax permt to Debtor

controlled and operated by Victor Vashi, will result in further
tax delinquencies. IDRis willing to assune the risk of further
delinquencies if a bond is filed to protect the taxpayers from
m sappropriation of trust fund taxes which Debtor collects from
its custoners. However, requiring IDR to provide a sales tax
permit w thout a bond has the potential of significant harmto

the State of lowa and its taxpayers.

C. Publ i c | nterest

The public’'s interest is that the local rules of this Court
and the laws of the State of lowa be enforced. Victor Vashi’s
previ ous businesses have violated the provisions of the I|owa
Code concerning the reporting of sales and hotel/notel tax and
the paynment of sane. Debtor, Vashi’s current business, has also
had a pattern of violation of the lowa tax laws with regard to
wi thholding tax. Debtor’s only excuse for these violations is
that it was unaware of the requirenents of Local Bankruptcy Rule
6003.

Local Rule 6003 requires that excise and w thhol ding taxes
collected or withheld by a debtor-in-possession be remtted to a
separate tax account within tw working days. If Debtor had
conplied with Local Rule 6003, there would have been sufficient

funds in its tax account to cover the

10



wi t hhol di ng checks witten on June 29, 1987. Victor Vashi clains
he becane aware of Local Rule 6003 during the first week of June
and then began to conply with said rule. However, on June 29,
1988, there were insufficient funds in the tax account to cover
the withholding tax checks. In light of Debtor’s disregard for
Local Rule 6003, it is reasonable for IDR to collect a bond to
secure itself against future violations of said rule.

Under state law, sales tax and hotel/notel tax are
collected from the public by the retailer and remtted to the

state. See |lowa Code 88422.48, 422A.1 (1987). The public has an

interest in assuring that the taxes which they pay are in fact
remtted to the taxing authorities. Further, Debtor’s operation
during the Chapter 11 proceedings should not be financed wth
the funds of the taxpayers of the State of lowa. Thus, it is
reasonable for IDR to request appropriate assurances to prevent

any future m sappropriation of trust fund taxes.

D. Li kel i hood of Success on the Merits

The nerits of this matter involve whether IDR can require a
bond from Debtor because it 1is “substantially simlar” to
Countrysi de Managenent Corporation and Des Mines Hotels
Managenent, Inc. lowa Admnistrative Code section 701-11.10(1)
(b) provides that a bond is required of any applicant which is
“substantially simlar” to an entity that would have been

required to post a bond under the

11



guidelines for existing permt holders. Existing permt holders
who file on a sem -nonthly basis nust post a bond if they have
had eight or nore delinquencies during the last twenty—four

months. lowa Adnmin. Code 8701-11.10(1)(c)(1986). Countryside

Managenent Corporation and Des Mines Hotels Mnagenent, |Inc.
clearly would fall wthin the guidelines for requiring an
existing permt holder to post a bond. Thus, the only question
is whether Debtor is “substantially simlar” to Countryside
Managenent Corporation and Des Moi nes Hotel s Managenent, Inc.
lowa Admnistrative Code section 701-11.10(1)(b) provides
that “[t]he applicant is ‘substantially simlar’ to the extent
that said applicant is owned or controlled by persons who owned
or controlled the previous permt holder.” Debtor contends it is
not “substantially simlar” to Count rysi de Managenent
Corporation and Des Mines Hotel s Managenment, Inc. because it is
a separate legal entity. IDR concedes Debtor is a separate |egal
entity. However, the test 1is whether Debtor is owned or
controlled by the same person who owned or controlled
Countrysi de Managenent Corporation and Des Mines Hotels
Managenent, Inc., not whether Debtor is a separate |egal entity.
A review of the evidence shows that Victor Vashi owned and
controlled all three entities. Debtor is owned by its partners
Victor Vashi and his wfe. Countryside Mnagenent Corporation

and Des Mi nes Hotel s Managenent, Inc. are owned

12



by their stockholders. Victor Vashi was a stockhol der of both
conpani es. There was no testinony as to whether there were any
ot her stockhol ders. A corporation is controlled by its officers
and a partnership is controlled by its partners. Victor Vashi
was the president of both Countrysi de Managenent Corporation and
Des Moi nes Hotel s Managenent, Inc. Thus, Victor Vashi owned and
controlled all three entities. As a result, Debtor is
“substantially simlar” to Countryside Managenent Corporation
and Des Mi nes Hotels Managenent, Inc.

Debtor argues that filing bankruptcy sonehow negates the
fact it is “substantially simlar” to those nanagenent
conpani es. However, Debtor’s behavior prior to the bankruptcy
may be taken into account when inposing postpetition

obligations. In re Rees, 61 B.R 114 (Bankr. D. Uah 1986); In

re A C._ _Wllians Co., 51 B.R 496, 500 (Bankr. N.D. Chio

1985). Further, Bankruptcy Code section 525 does not prohibit
the type of future financial responsibility provision inposed by

| DR. See Duffey v. Dollison, 734 F.2d 265, 273 (6th G r. 1984);

A C. Wllians, Co., 51 B.R at 500; In re Holder, 40 B.R 847,

849-50 (Bankr. E.D. Wsc. 1984). As a result, IDR s actions
clearly fall within the requirements of the lowa Code, the |owa
Adm ni strative Code, and the Bankruptcy Code. Thus, no

reasonabl e possibility exists that any action filed by

13



Debtor to conpel IDR to issue a sales tax permt would succeed
on the nerits.

In balancing these four factors, the Court believes any
possi bl e harm to Debtor caused by not granting the injunction is
out wei ghed by the harm such an injunction would cause to the
other parties. Further, the public interest in enforcing state
 aw and | ocal bankruptcy rules tilts heavily toward not granting
the injunction. Finally, since IDRs bond requirement 1is
conpletely justified, Debtor’s Ilikelihood of success on the
merits is highly unlikely. As a result, the Court refuses to

grant a prelimnary injunction on Debtor’s behalf.

CONCLUSI ON_ AND ORDER
WHEREFORE, based on the foregoing analysis, the Court

concludes it does not have jurisdiction to enter a prelimnary
i njunction.

FURTHER, the Court concludes Debtor is not entitled to the
i ssuance of a prelimnary injunction against |IDR

IT IS ACCORDINGALY ORDERED that Debtor’s nmotion for

prelimnary injunction is denied.

Dated this 12'" day of Septenber, 1988.

RUSSELL J. HILL
U. S. BANKRUPTCY COURT
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