UNI TED STATES BANKRUPTCY CQOURT
For the Southern District of |owa

In the Matter of

REPUBLI C REALTY CORP., d/b/a . Case No. 88-32-C
REPUBLI C REALTY, Chapter 11
Debt or .

ORDER - MOTION TO DISM SS. MOTI ON FOR LI FT OF STAY.
AND MOTI ON FOR ADEQUATE PROTECTI ON

On March 7, 1988, a hearing was held on the Mtion to
Dismss and Motion for Lift of Stay or, alternatively,
Motion for Adequate Protection, by Statesman Mrtgage
Conmpany, fornmerly known as Hawkeye Bancor poration Mrtgage
Conpany (hereinafter “Statesman”). The follow ng attorneys
appeared on behalf of their respective clients: WIlliam
Wheatcraft for Debtor; Linda L. Kniep for Statesman Robert
A. Sinms for Farm and I ndustries and Terry L. G bson for the

U. S. Trustee.

This is a core proceeding pursuant to 28 U S. C
8157(b)(2)(A) and (G . The Court, having reviewed the
pl eadi ngs, evidence, and briefs, now enters its findings and

concl usions pursuant to F. R Bankr. P. 7052.

FI NDI NGS OF FACT

1. Debtor is in the business of real estate sales and
devel opnent with offices in Cive, lowa. Larry A Wod is

president, and Dennis L. Storey is vice president.



2. On its schedule B-|I, Debtor lists the real estate
| ocated at 139 S.W 63rd Street, Des Mdines, lowa. This real
estate is inproved by a m ni —warehouse | ocated on the prem ses.

3. Debtor entered into a real estate contract with Steven
B. Bassman in 1985 for the purchase of said real estate. This
agreenment provided that Debtor would hold title to the real
estate, secure financing for the construction of the mni—
war ehouse, and conplete the building of the mni-warehouse.
Bassman committed hinself to obtaining a “take—eut” |oan upon
conpletion of the project. Debtor was to be conpensated for its
role in this transaction by fees arising during the construction
process and comm ssions fromthe sale of the property.

4. Debtor obtained the construction loan for John D
Ahern who could not obtain financing in his own right. Pursuant
to an agreenment with Debtor, Ahern was to handle the letting of
contracts with subcontractors, and the  supervision of
construction.

5. Debt or executed and delivered its promssory note to
Statesman in August 1985. Statesman agreed to |oan or to advance
funds for the construction of the mni—warehouse in the tota
amount of $650,000.00 As security for the paynent of the note,
Debt or executed and delivered to Statesman a nortgage on said

real estate. Debtor also assigned al



rents to Statesman which were to be applied against its
i ndebt edness to Statesman

6. St at esman, f/k/a Hawkeye Bancor porati on Mrtgage
Conpany, commenced an action to foreclose on the nortgage in
the lowa District Court for Polk County with a caption of

Hawkeye Bancorporation Mrtgage Conpany. Plaintiff, v.

Republic Realty Corporation. et al., Polk County Equity No.

CE 025-14668.

7. Judgnent was rendered for Statesman on August 6,

1987. The Fi ndings of Fact, Conclusions of Law Order and Decree
were attached to Statesman’s notion to dismss and notion to
lift stay as Exhibit A

8. The judgrment was in the anpunt of $663, 352.90 with
interest at 14.5% per annum from August 6, 1987, and judgnent
for costs in the amount of $45,195.04, with interest at 10% per
annum from Novenber 5, 1987. Wth interest, the cunul ative total
of the judgnment as of the hearing date is $766, 162. 87.

9. The forecl osure judgnent was entered agai nst the mni -
storage warehouse facility located at 139 SSW 63rd Street, Des
Mbi nes, | owa.

10. In addition to the Statesman’s |ien, other recorded
| iens against the property are in excess of

$147, 000. 00.

11. On its schedule A 3, Debtor lists approximtely
$247, 000. 00 of unsecured clains. Mst of these clains are
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secured clainms and arose because of nechanic’s liens, nortgages,
equi pnment | ease agreenents, and judgnents. Larry A Wod is
i sted as having a clai magainst Debtor for $13,900. 00.

12. Debtor filed its pro se voluntary petition under
Chapter 11 on January 8, 1988, wthin one hour prior to the
schedul ed sheriff’s sale of the forecl osed property.

13. The lowa District Court found that Debtor was not only
responsi ble for msappropriation of construction funds by John
Ahern, but also found that Larry Wod, Debtor’s principal
officer, actively participated in the msconduct. The Court
found that from a total of approxinmately $614,000.00 in
construction funds, Debtor and its agents diverted nore than
$241,000.00 to their personal gain rather than to the paynent of
subcontractors or suppliers of mterial. The Court concluded
that Debtor had ms-appropriated funds and had failed to act in
good faith.

14. Debt or does not operate and nanage the m ni-warehouse
and never intended to do so. Debtor had the property constructed
pursuant to an agreenent for sale. Debtor was not in the
construction business and was not engaged in the managenent and
operation of mni—storage facilities. It was primarily a real
estate brokerage firm

15. All of the rents and profits from the prem ses were
assigned to Statesnan as part of the security for the

construction | oan. When construction was sufficiently



conplete for units to be rented, Debtor pernmtted an associate
to receive rents until the lowa District Court ordered

ot herwi se. Subsequently, the State Court appointed a receiver
who has been in possession and control of the m ni —warehouse and
has received the rents since its appointnent.

16. Debtor’s only asset, other than two desks and four
chairs, is the mni-storage facility.

17. Debtor enploys no persons other than its principa
of ficers.

18. Debtor has attenpted to sell the mni-warehouse for
approximately two years. These efforts have netted contingent
offers to purchase, the highest of which is
$760, 000. 00.

19. On schedule B-I of its petition, Debtor listed the
val ue on the mni -warehouse at $690, 000. 00.

20. The income required fromthe m ni-warehouse units to
service the principal and interest of the Statesman note is
$8, 181. 40 per nonth or approximately $98, 000 per year.

21. The annual vacancy factor has averaged approxi mately
30% and the actual net inconme fromthe property has averaged
appr oxi mately $4, 000. 00 per nont h.

22. The real estate taxes on the property are currently
$7,500. 00 per year based on a partial assessnment. These taxes
woul d increase to $23,000.00 annual Iy conmenci ng i n Sept enber

1988.



23. The receiver has an account of | ess than
$77,000.00 in total rents minus necessary expenses. These funds
were collected during its managenent of the property over a
period of 1 1/2 years.

24. The appraiser testified that the mni-warehouse, as
built, would not produce as nuch incone as the proposed facility
as a result of plan nodifications during the construction

process.

DI SCUSSI ON

Statesman seeks relief in the form of three alternative
met hods: dism ss pursuant to section 1112(b); lift stay pursuant
to section 362(d); or provide adequate protection. Upon review
of the pleadings, argunments of counsel, and briefs, the Court
concludes Debtor’s case should be dismssed on the follow ng
grounds.

The first ground for dismssal is Debtor’s inproperly filed
petition. The filing of a Chapter 11 petition by a non—attorney

is grounds for dismssal. In re 1433 Corp., 75 B.R 55, 56

(Bankr. S.D. Fla. 1987). In 1433 Corp., the Court stated that

“corporations cannot appear in federal courts through an officer
unl ess that person is authorized to practice law.” |Id. at 56-57,

citing In re Wbster, 22 B.R 11 (Bankr. WVt. 1982) and

Bankruptcy Rule 9010(a) and the Advisory Commttee Note to the
Rul e.
In the case at bar, Debtor’s Chapter 11 petition was filed

on January 8, 1988, by Larry Wod, Debtor’s president.
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However, Larry Wod is not authorized to practice |law. Further
Debtor did not retain an attorney until forced to do so over one
month later by the pending notions of Statesman. Therefore,
since Debtor’s Chapter 11 petition was filed by a non-attorney,
Debtor’ s case should be di sm ssed.

Assumi ng arguendo that Debtor’s petition was properly
filed, the second ground for dismssal is Debtor’s |ack of good
faith in filing its petition. Bankruptcy Code section 1112(b)
lists ten non—exclusive “for cause” grounds on which the Court,
upon request of a party in interest, can dismss a case if in
the best interests of creditors and the estate. VWhile a |ack of
“good faith” in filing the petition is not included in the non—
exclusive “for cause” |ist, the Bankruptcy Code inposes on
debtors a duty of good faith in filing and maintaining

bankruptcy actions. Matter of Little Creek Devel opnent Co., 779

F.2d 1068, 1072 (5th Cir. 1986); In re Kinney, 51 B.R 840, 845

(Bankr. C.D. Cal. 1985). As a result, many courts have found a
lack of good faith to constitute “cause” for dismssing the

case. See Little Creek, 779 F.2d at 1072; In re Thirtieth

Place, Inc., 30 B.R 503, 505-506 (B.AP. 9th Cr. 1983);

Kinney, 51 B.R at 845-846; Basin Elec. Power Co-op v. M dwest

Processing Co., 47 B.R 903, 908410 (D.N. D. 1984), aff’'d, 769

F.2d 483 (8th Gir. 1985)



The factors to be considered in determ ning Debtor’s good

faith are discussed in Little Creek, supra, where the Court

st at ed:

Det erm ni ng whether the debtor’s filing for relief
is in good faith depends largely upon the bankruptcy
court’s on—t he—spot eval uation of t he debtor’s
financial condition. notives, and the local financial
realities. Fi ndi ngs  of lack  of good faith iIn
proceedi ngs based on ... 1112(b) have been predicated
on certain recurring but non—exclusive patterns, and
they are based on a conglonerate of factors rather
than on any single datum Several, but not all, of the
following conditions usually exist. The debtor has
one asset, such as a tract of undevel oped or devel oped
real property. The secured creditors’ |iens encunber
this tract. There are generally no enpl oyees except
for the principals, little or no cash flow, and no
avail able sources of income to sustain a plan of
reorgani zation.... Typically, there are only a few, if
any, unsecured creditors whose clains are relatively
small. The property has wusually been posted for
forecl osure because of arrearages on the debt and the
debtor has been unsuccessful in defending actions
a?ainst the foreclosure in state court.... Bankruptcy
offers the only possibility of forestalling |oss of
the property. There are sonetinmes allegations of
wr ongdoi ng by the debtor or its principals...

Little Creek, 779 F.2d at 1072—+3 (enphasi s added).

Applying the Little Creek factors to the facts in the case

at bar, the Court concludes Debtor’s lack of good faith in
filing its petition is manifest. Debtor’s only asset, other than
two desks and four <chairs, is the mni—-storage facility.
Statesman’s lien, as well as nunmerous others, encunber the
property. Debtor enploys no persons other than its principals.

Debtor has relatively few unsecured



creditors and nost of the clainms, in conparison to that of
Statesman, are small. Debtor unsuccessfully opposed foreclosure
in state court, and filed its pro—se chapter 11 petition within
one hour of a sheriff's sale of the premises. Finally, not only
does Statesman all ege wongdoing by Debtor, but the state court
record through the testinony of Larry Wod and John Ahern
establ i shes beyond doubt Debtor’s wongdoing. Therefore, since
Debtor’s lack of good faith in filing its petition is manifest,

Debtor’s case should be di sm ssed.

CONCLUSI ON AND ORDER

WHEREFORE, based on the foregoing analysis, the Court
concludes Debtor’s pro-se Chapter 11 petition was inproperly
filed by a non-attorney and thus should be di sm ssed.

FURTHER, the Court concludes Debtor’s lack of good faith in
filing its petition is “cause” to dismss pursuant to 11 U S C
8§1112(b).

IT 1S ACCORD NGLY ORDERED that Statesman’s notion to
di sm ss Debtor’s Chapter 11 case is hereby granted.

IT IS FURTHER ORDERED that as a result of this dism ssal
Statesman’s notions for [|ifting of stay and for adequate
protection are hereby overrul ed as being noot.

I T IS FURTHER ORDERED that Debtor pay to the United States
Trustee the appropriate sun(s) required pursuant to 28 U S. C

81930(a)(6) within ten days of the entry of this



Order and sinultaneously provide to the United States Trustee an
appropriate Affidavit indicating the cash disbursenents for the
rel evant peri od.

I T 1S FURTHER ORDERED that the United States Trustee have

j udgnent agai nst Debtor for the sunms due pursuant to 28 U S. C

81930(a) (6) upon said disn ssal.

Dated this 21°' day of July, 1988.

RUSSELL J. HILL
U S. BANKRUPTCY JUDGE
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