UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of Case No. 87-2924-C
BRUCE ANTHONY DeSl LVA Chapter 7

DEBORAH DI ANE DeSI LVA

Engaged i n Farm ng,

Debt or s.

ORDER _ON MOTI ON FOR RELI EF FROM STAY
AND OBJECTI ON TO DEBTORS CLAI M OF EXEMPT PROPERTY

On February 10, 1988, a tel ephonic hearing was held on
the Mtion for Relief from Automatic Stay filed by
Wndmlls Wst, Inc. (hereinafter “Creditor”), and the
objection to Debtors’ claim of exenpt property filed by
Lester Mennen, Jeanette Mennen, and Ackley Sales Pavillion,
Inc. WIlliam J. Lorenz appeared for the novant—reditor
Wndmlls West, Inc., and Ronald J. Pepples appeared for
the novantcreditors Lester Mennen, Jeanette Mennen, and
Ackley Sales Pavillion, Inc. Pat W Brooks, counsel for
Debtors, was not present in his office to participate in
t he heari ng.

This is a core proceeding pursuant to 28 U S.C. section
157(b)(2)(B) and (G . The Court having heard the argunents
of counsel and having reviewed the file now enters its
findi ngs and concl usi ons.

FI NDI NGS OF FACT

1. Debtors filed their petition for relief under
Chapter 7 on Novenber 25, 1987.
2. Creditor is an Arizona corporation qualified to do

business in the State of | owa.



3. Creditor is the owner of the follow ng described
real estate located in Marshall County, lowa, to-wit:

Buil ding site located in the Northeast
Quarter of Section Ten, Township Ei ghty-
five North, Range Twenty West of the 5th
P.M, Marshall County, |owa.

4. The Debtors, Bruce Anthony DeSilva and Deborah
Diane DeSilva, entered into an oral lease with Creditor to
| ease the above prem ses. This |ease comenced Cctober 1,
1986, and continued on a nonth—+to—nAonth basis.

5. No rent has been paid on the oral |ease since
Decenber, 1986.

6. On Septenber 9, 1987, Creditor recovered judgnent
in the lowa D strict Court for Mrshall County on a
forcible entry and detainer action holding that said
| andlord was entitled to possession of the premses. On
Novenber 18, 1987, this judgnent was affirmed upon appeal
and the sheriff was directed to proceed wth execution
pursuant to the order fromthe trial court.

7. Debt or s’ schedule A-3 includes a <claim by
Creditor. The consideration for this claim is shown as
“rent and noney due under |ease.”

8. Debtors’ schedule B-1, Real Property in which
debtors have an interest, shows the response “none.”

9. Debtors, in their petition, state under oath that
they are engaged in farm ng and have farnmed for two years.

Debtors al so reveal the amounts of corn and hay production



for the year 1987, and that they have sold the prior year’s
har vest . .

10. In schedule B-4, Debtors claim as exenpt the
foll ow ng property:

(a) One 1979 Buick belonging to Deborah DeSilva
with an exenpt value of $1,000.00 pursuant to
| owa Code section 627.6(10)(b);

(b) One 1979 Dodge Pickup as farm tools and
i mpl ements with an exenpt value of $2,000.00
pursuant to | owa Code section 627.10(d); and

(c) One IH Mdel 560 tractor as farm tools and
i mpl enents with an exenpt value of $1,000.00
pursuant to | owa Code section 627.10(d).

11. It is contended that Debtors are not “farnmers” in
that M. DeSilva nakes his living as a trucker and Ms.
DeSilva has an inconme from a non—+farm source. A few years
ago, Debtors raised sone sheep on an acreage which was
pasture but Debtors do not neet the definition of “farner.”

12. The trustee filed his <consent to [lifting of
automatic stay on January 12, 1988, so that Creditor could
proceed to execute on its judgnent for forcible entry and

detai ner to obtain possession of the described real estate.

| SSUES
1. Whet her the stay pursuant to 11 U S.C. 8362(a)
should be lifted to permt Creditor to execute on its

j udgnment for possession of owned real estate.
2. Whet her Debtors’ clainmed exenptions are properly

cl ai nred and t he anpbunt t hereof.



DI SCUSSI ON

The first issue presented is whether the autonatic stay

under section 362(a) should be lifted to permt Creditor to
execute on its forcible entry and detainer judgnent for
possessi on of owned real estate. For the follow ng reasons,
Creditor will be allowed to execute on its judgnent agai nst
Debt or s.

First, the property in question is not part of the
bankruptcy estate under section 541 and therefore is not
subj ect of the automatic stay under section 362. The filing
of a bankruptcy petition operates as a stay of “any act to
obtain possession of property of the estate or of property
fromthe estate or to exercise control over property of the
estate.” 11 U S.C. 8362(a)(3). Section 541(a) (1) provides
that the property of the bankruptcy estate is conprised of
“all legal or equitable interests of the debtor in property
as of the comrencenment of the case.” State |aw, not federal
| aw, determ nes the nature and extent of debtors’ interest
in property under section 541 as of the date of
comrencenent of the bankruptcy case. In re Bundy, 53 B.R
582, 584 (Bankr. WD. Pa. 1985).

In the case at bar, Debtors had no interest in the

property under state law at the commencenent of the case.
On Septenber 9, 1987, Creditor recovered judgnment in the
lowa District Court for Marshall County on a forcible entry

and detai ner action holding that Creditor, as |andlord, was



entitled to possession. On Novenber 18, 1987, this judgnent
was affirmed upon appeal and the sheriff was directed to
proceed with execution. Thus, Debtors had no interest in
the property when they commenced their case one week |ater
on Novenber 25, 1987.

Further, evidence show ng this property is not property
of the estate is found in Debtors’ bankruptcy schedul es.
Debtors’ schedule B-I, real property in which Debtor have
an interest, shows the response “none.” Under Schedule B4,
exenptions, Debtors did not attenpt to exenpt the property
as a “honestead” pursuant to |owa Code section
561.1(1987).

Later, in their resistance to Creditor’s nmotion for
relief from stay, Debtors for the first tinme argued the
property in question was their exenpt honestead. However
for exenption purposes, “honmestead” is defined as foll ows:

The honestead nust enbrace the house used as a
home by the owner, and if the owner has two or
nore houses thus used, the owner may select which
the owner will retain...

| owa Code 8561.1 (enphasis added). Debtors clearly do
not own the property and thus cannot claimit as an exenpt
homestead. Creditor owns the property. Therefore, since
Debtors have no interest in the property as evidenced by
t he judgnent against them and their |ack of ownership, the
property is not “property of the estate” under section
541(a) and thus not subject to the section 362(a) automatic

st ay.



Assum ng arguendo the property sonehow does qualify as
“property of the estate,” Debtors w il still | ose
possessi on because Creditor is entitled to have the stay
lifted, pursuant to section 362(d), in order to execute on
its judgnent.

The requirenents for obtaining relief from the
automatic stay are contained in 11 U S. C. section 362(d),
which in part provides:

On request of a party in interest and after notice
and a hearing, the court shall grant relief from
the stay provided under subsection (a) of this
secti on, such as by termnating, annul | i ng,
nodi fying, or conditioning such stay- -

or

(2) wth respect to a stay of any act against
property under subsection (a) of this
section, if—

(A) the debtor does not have any equity
I n such property; and

(B) such property is not necessary to an
ef fective reorganization.

In the case at bar, Debtors clearly do not have any
equity in the property as evidenced by the January 12,
1988, Trustee's consent to lifting of automatic stay. In
addition, Debtors currently do not and never have owned the
property. They previously |eased from the owner—reditor.
Thus, Creditor neets section 362(d) (2) (A.

In addition, Creditor also neets (d) (2) (B) because
this case is a Chapter 7 |liquidation proceeding so no
reorgani zation is possible. Therefore, since Creditor
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neets both requirenments wunder section 362(d)(2), it is
entitled to have the stay lifted.

The second issue presented is whether Debtors’ clainmed
exenptions are properly claimed and the anounts thereof.
The court finds that an evidentiary hearing is necessary on
this issue. Thus, an evidentiary hearing will be set upon
further order of the court.

CONCLUSI ON° AND ORDER

VWHEREFORE, based on the foregoing analysis, the court

concludes the property in question is not property of

Debtors’ estate pursuant to section 541(a) or, 1in the
alternative, that the automatic stay should be Ilifted
pursuant to section 362(d). The result of either will allow
Creditor Wndmlls West, Inc. to execute on its forcible

entry and detainer judgnent against Debtors for possession
of the property.

THEREFORE, IT IS ORDERED, that the automatic stay is
lifted agai nst the property owned by Wndm ||ls West, Inc.

IT IS FURTHER ORDERED, that an evidentiary hearing
concerning Debtors’ claim of exenptions and anounts thereof
will be set upon further order of the court.

Signed this 10th day of March, 1988.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE



