N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | OMA

In the Matter of

GEORGE L. M DKI FF, : Case No. 93-01444-WJ
MARG E JOYCE M TCHELL- M DKI FF Chapter 7

MEMORANDUM OF DECI SI ON AND ORDER
SUSTAI NI NG OBJECTI ON TO EXEMPTI ON

On July 27, 1993 the Chapter 7 trustee filed a tinely objec-
tion to Margie Mtchell-Mdkiff's exenption claim in what was
listed on Schedule C as an “[a]nnuity from Workman's Conp Settle-
ment on w ongful death from previous spouse of Wfe." On August 9,
1993 the debtors filed an objection contesting the trustee's
argunent. On August 31, 1993 the court conducted a telephonic
hearing on the controversy. Deborah L. Petersen, the trustee,
represented herself. Janmes C. \Wbering appeared on behalf of the

debtors.
At the conclusion of the hearing, the parties agreed the

record would consist of paragraphs one through three set forth in
debtors' objection and Exhibit A attached to that objection. The
court directed the parties to file briefs and argunments and any
request to nodify the record by Septenber 22, 1993. The court
advi sed the parties further argunent and hearing m ght be schedul ed
i f subsequent review of the controversy suggested that would be an
appropriate or an efficient procedure to dispose of the matter.

The parties tinely filed their briefs and argunents. Neither

party requested any change regarding the record. The court has



carefully reviewed the matter and has concl uded no further argunent
or hearing is necessary to clarify the controversy. The court,
however, has determ ned a witten nmenorandum of decision and order,
rather than a telephonic ruling and mnute order, are necessary to
clarify existing casel aw

FACTUAL BACKGROUND

Par agr aphs one through three of the debtors' objection to trustee's

objection to debtors' claimof exenption state:

1. On or about April 20, 1982, Margie Mtchell-
M dkiff's husband, John Mtchell, Jr., was killed in a
grain el evator explosion in Council Bluffs, lowa. At the
time of the explosion, Mrgie and John had a mnor
daughter, Sara.

2. On February 25, 1985 the wongful death and
consortium clains of the surviving spouse and m nor
child were settled as set forth in the settlenent
agreenent, which is ... marked Exhibit A Under the
terms of the settlenent agreenent, Margie Mtchell-
M dki ff received nonthly paynents of $1,070.00 begi nning
on April 1, 1985. These paynents are guaranteed for a
period of 20 years. There are no provisions for lunp sum
distributions and the debtor has no discretion in the
i nvestnment or nmanagenent thereof. These paynents are
continuing and constitute a resent interest.

3. Mar gi e M tchel | subsequently married Geor ge
Mdkiff. On June 1, 1993, Margie Mtchell-Mdkiff and
her husband George sought protection of the Bankruptcy
Court under Chapter 7. As part of the above filing the
debtors clainmed the right to the paynents described
above as exenpt assets under |owa Code 627.6(8)(e).

STATEMENT OF THE | SSUE

Is the structured settlenent, resulting froma wongful death
action, a "simlar plan or contract” as contenplated by |owa Code

section 627. 6 (8) (e)?
DI SCUSSI ON

As permitted by 11 U S. C. section 522(b)(1), lowa opted out of



the federal exenptions set forth in section 522(d) by operation of
|l owa Code section 627.10. It is a well settled proposition that
lowa’ s exenption statute nust be liberally construed. Frudden

Lunber Co. v. difton, 183 N.W2d 201 (lowa 1971). That does not

mean a court nmay depart substantially fromthe express |anguage of
the exenption statute or extend the legislative grant. Matter of

Hahn, 5 B.R 242, 244 (Bankr. S.D. lowa 1980), citing Wertz v.

Hale, 212 lowa 294, 234 NW 534 (1931) and Ilowa Methodi st

Hospital v. Long, 234 lowa 843, 12 N.W2d 171 (1944).

Pursuant to Federal Rule 4003(c) of Bankruptcy Procedure, the
trustee carries the burden of proving the debtors have not
properly clainmed the exenption in issue.

| owa Code section 627.6(8)(e) provides:

A debtor who is a resident of this state nay hold exenpt
from execution the follow ng property:

8. The debtor's rights in:

e. A paynent or a portion of a paynment under a
pension, annuity, or simlar plan or contract on
account of illness, disability, death, age, or
|l ength of service, unless the paynent or a
portion of the paynent results from
contributions to the plan or contract by the
debtor within one year prior to the filing of a
bankruptcy petition, which contributions are
above the normal and customary contributions
under the plan or contract, in which case the
portion of the paynent attributable to the
contributions above the normal and customary rate
is not exenpt.

Matter of Pettit, 55 B.R 394 (Bankr. S.D. lowa 1985), aff’'d

57 B.R 362 (S.D. lowa 1985), establishes the follow ng four part

test to determ ne whether a plan or a contract is simlar to a



pension or an annuity as required by section 627.6(8)(e):

A formal plan or fund established for the benefit of the
debtor, wusually as part of a relationship with an
enpl oyer or enpl oyee organi zati on.

The benefits of the plan or fund are of a nature "akin
to future earnings" of the debtor and intended as
retirement incone or at |east income deferred during the
debtor’s enploynent to provide future support for the
debt or.

Access and control of the plan or fund in the hands of
sonmeone other than the debtor with strong limtations on
wi t hdrawal or distribution expressed in the formal plan
or fund for the purpose of providing retirenent or
deferred i ncone.

That paynent wunder the plan or contract is to be on
account of illness, disability, death, age, or |ength of
servi ce.

|d. at 398.

The settl enent agr eenent appears to neet the first
requi rement. Though the settlenment agreenment is not part of a
relationship with an enployer or enployee organization, it is a
formal contract. It does contain terns that benefit Margie

Mtchell-Mdkiff. Section 3(b) of the docunent states:

To Margi e Shanblen Mtchell the sum of $1,070.00 on
the first day of each and every nonth beginning April 1,
1985 and continuing for the life of Margie Shanblen
Mtchell. The aforesaid paynents are guaranteed for a
period of twenty (20) vyears; thus, should Margie
Shanmblen Mtchell die before March 1, 2005, then the
paynments set forth herein shall be paid, as they becone
due, to her estate through and including the paynent due
March 1, 2005. Should Margi e Shanblen Mtchell die after
March 1, 2005, the paynents set forth herein shall then
cease.

Ex. A at 4.

That the settlement agreenment is not related to enploynent

makes it difficult for Margie Mtchell-Mdkiff to establish she is



receiving benefits akin to future earnings.! The allegation the
paynments provide a future incone streamto conpensate for the |oss
of incone her deceased husband woul d have earned is not supported
by the record. The settlenent agreement is silent regarding any
intention to replace any incone streamthe deceased spouse may have
provi ded. The settlenent agreenent, dated February 25, 1985, did
provide instead that the nonthly paynments of $1,070.00 would
conmmence on April 1, 1985 and would not be contingent on Margie
Mtchell-M dkiff's enploynent status. The paynents are not in the
nature of retirenent incone or deferred conpensation

Wth respect to benefits being of a nature akin to future

earnings, this case is distinguishable from Matter of Pebbles, No.

87-01454- C (Bankr. S.D. lowa filed May 31, 1988). In that case
this court found nonthly paynments and periodic |unmp sum paynents,
made pursuant to settlenent of a liability claim were based on the
debtor's disability and were intended to supplenent his incone.

The Pebbl es decision relied, in part, on Matter of Wmuack, 80

! Despite the characterization on Schedule C of the exenption
claim being an annuity from a workers' conpensation settlenent,
section 4 of the settlement agreenent clearly indicates that is
not the case. It states:

Defendants and additional releasees acknow edge that
this Settlenment Agreenent is exclusive of any nonitary
[sic] recovery realized by Plaintiffs to the effective
date of this Settlenent Agreenent pursuant to statutory
provisions of the lowa Wrkers' Conpensation Act, and
Defendants agree to defend, indemmify and hold
Plaintiffs harmess in the defense of any clains or
liens filed against any suns of nonies paid to
Plaintiffs pursuant to the ternms of this settlenent.

Ex. A at 4.



B.R 578 (Bankr. MD. Ga. 1987) that analyzed a wongful death
settlement under a Georgia exenption statute simlar to section
627.6(8)(e). The trustee in Wmach argued that funds originating
fromthe structured settlenent were not equivalent to future wages.
The court, however, observed "the test for exenptibility focuses on
the terns and restrictions governing the adm nistration of the plan
or contract, rather than the source of the funds in the account.”
Id. at 580. In addition to finding there were significant
limtations on debtor's control of the annuity, the court concl uded
the annuity was not set up based on the death of the debtor's son,
but rather in consideration of the debtor being in his retirement
years.

Wth respect to access and control, the trustee acknow edges
Margie Mtchell-Mdkiff does not have control of the paynents now
but argues she exercised that control when she and her attorney
mandated the terns of the settlenent. In support of this
contention, the trustee points to the followi ng portion of section

6 of the settlenent agreenent:

Defendants and their insurers herein do not repre-
sent or agree as to the appropriateness of the annuity or
peri odi c paynent prograns specified herein and specific-
ally state that said annuity progranms and designated
assignee, First Executive Corporation, a Delaware cor-
poration, were deternmined solely by Plaintiffs herein and
their attorney, Lyle A Rodenburg, w thout consultation
or agreenent of said Defendants or their insurers.

Ex. A at 5.
The debtors maintain First Executive Corporation, not Mirgie
Mtchell-Mdkiff, has access to and control over the funds.

Technically the settl ement agreenent supports their position



because it gives no discretion regarding investnent or nanagenent
to Margie Mtchell-Mdkiff and it does not provide for any |unp
sum di stri buti ons.

To satisfy the fourth prong of the Pettit test the paynments
under this settlenment agreenment nust be on account of the death of
John Mtchell, Jr. The debtors contend the paynents were
"triggered by" death. The trustee argues the paynents nerely
arose out of the death because that event "triggered" a w ongful
death claim and the resultant settlenent agreenent that anounted
to an investnent option for Margie Mtchell-Mdkiff.

When this court wote the Pebbles decision in 1988, the term

“on account of" in section 627.6(8)(e) was equated with "based
on," not with "triggered by." In re MCabe, 74 B.R 119 (Bankr.
N. D. lowa 1986) and In re Glbert 74 B.R 1(Bankr. N.D. |owa

1985). Accordingly, the fact no plan or contract, containing a
triggering event, was in existence prior to the event causing the
debtor's disability did not prevent a finding the structured
settl ement was based on disability. Changes in controlling casel aw
and statutory | anguage mandate a different anal ysis today.

That is, in In re Huebner, 141 B.R 405 (N.D. lowa 1992),

aff'd 986 F.2d 1222 (8th Cir. 1993), the district court analyzed

the same statutory term and concl uded:

This court finds that "on account of" is nore
appropriately interpreted to nmean "triggered by." The
word "age" cannot be read in isolation, as the G| bert

court does. The statute reads "on account of illness,
disability, death, age or length of service." The other
ternms in the list, particularly illness, disability, and

death, connote a "triggering" event for the paynent.
Under a pension plan, benefit paynents are generally



triggered by reaching a specified age or specified
| ength of service. Al though the amount of each paynent
may be based on age or length of service, the court
finds that the words "on account of" are nore
appropriately read as "triggered by."

Id. at 409. Hence, even though the district and appellate courts

opi ni ons otherw se focus on what is the third element in the Pettit

test, the district court's interpretation of on account of
seem ngly excludes structured settlenments resulting froma cause of
action based on any of the events listed in the statute—+egardless
of any access and control terns contained in those settlenents.
About the tine the district court rendered its decision in
Huebner, the lowa |egislature anended subsection (8)(e) of section

627.6 to its present wording.? The version of the subsection under

consi deration in Huebner, Pebbles, MCabe, and G| bert exenpted a

debtor's rights in:

A paynent under a pension, annuity, or simlar plan or
contract on account of illness, disability, death, age,
or length of service, to the extent reasonably necessary
for the support of the debtor and any dependent of the
debtor. (enphasis added to del eted | anguage).®

As noted earlier, present subsection (8)(e) exenpts a

debtor's rights in:

A paynent or a portion of a paynent under a pension,
annuity , or simlar plan or contract on account of

2 The Governor signed the Act which amended | owa Code section
627.6(8)(e) on April 13 1992 and the anmendnent was retroactive to
January 1, 1992 and applied to all bankruptcy matters pending on
and after that date. 1992 |lowa Acts, ch. 1061,8 1, 2.

3 The provision was cited as lowa Code section 627.6(9)(e) in
In re MCabe, 74 B.R 119 (Bankr. N.D. lowa 1986) and in In re
Glbert, 74 BBR 1 (Bankr. N.D. lowa 1985). In 1986 the exenption
provi sion was renunbered to 627.6(8)(e). 1986 lowa Acts, ch. 1216,
§ 4-6.




illness, disability, death, age, or length of service,
unl ess the Paynent or a portion of the paynent results
fromcontributions to the plan or contract by the debtor
within one year prior to the filing of a bankruptcy
petition, which contributions are above the nornmal and
customary contributions under the plan or contract, in
which case the portion of the paynent attributable to
the contributions above the normal and customary rate is
not exenpt. (enphasis added to inserted | anguage).

The revised statute seemingly supports the "triggered by”
interpretation.? Accordingly, a plan or contract nust be in
exi stence and a paynent or portion of a paynent nust be triggered
by an event contenplated by that plan or contract. The | anguage
addr essi ng customary contributions al so supports the concept of the
pl an being in existence before the event occurs.

It is clear that the settlenment agreenment in this case was
not in existence before John Mtchell, Jr., died. Since the
agreenment was not in place, there was no triggering event that
could have resulted in the debtor's right to receive paynents under
the agreenent. The death of John Mtchell, Jr., was only an event
formng the basis for a wongful death claim that resulted in a
structured settl enent.

Finally, the trustee contends Margie Mtchell-Mdkiff does
not have an interest in the annuity. She relies on the follow ng

portion of section 5 of the settlenment agreenent:

To assure the ready availability to the Defendants and
their liability insurers or their assignee, should an

4 The district court in Huebner noted the anended subsection
but did not address it in the text of its April 15, 1992 opinion

because the court found it would not affect its analysis. In re
Huebner, 141 B.R 405, 408 n.1 (N.D. lowa 1992). The court of
appeals likewise did not address the anended subsection in its

February 26, 1993 decision. In re Huebner, 986 F.2d 1222 (8th Cir.
1993).
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assignnment be nmade pursuant to paragraph 2 hereof, of
funds payabl e under paragraphs 3 (a) , (b) , (c) and (d)
of this Agreement; to serve as a nedium for paynment of
said funds; the Defendants, and their liability insurers
or their assignnee [sic], should such an assignnment be
made, wll, pronptly, upon the execution of this
Settl ement Agreenent, purchase an annuity as sole owner
and sole beneficiary. The entire incone of the annuity
will be included in the incone of the Defendants and
their liability insurers or their assignee should such
an assignnment be made. The Plaintiffs shall have no
legal or equitable interest, vested a contingent, in
the annuity and their rights against the Defendants and
their liability insurers, or their assignee, should such
an assignnent be made, and against the annuity shall be
solely those of a general creditor.

Ex. A at 4-5.

The debtors do not appear to contest this point, and the
settl enent agreenent appears to support the trustee's argunent.
Parenthetically, it should be noted that debtors in this district

no longer can rely on In re Pettit, 57 B.R 362, 363 (S.D. lowa

1985) to exenpt all the assets in a plan or contract. That is, the
court of appeals in Huebner pointed out the Ilowa Legislature
limted the section 627.6(8)(e) exenption to rights in a paynment or
a portion of a paynent. 986 F.2d at 1224. The statutory exenption
does not enconpass the wundistributed corpus of the plan or

contract.
CONCLUSI ON

WHEREFORE, based on the foregoing discussion, the court finds
the settlenent agreenent is not a "simlar plan or contract" as
contenplated by lowa Code section 627.6(8)(e). The court further
finds Margie Mtchell-Mdkiff does not have an interest in an
annuity but only has rights in a nonexenpt paynent under the

settl ement agreement.
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ORDER
THEREFORE, the trustee's objection to debtors' claim of
exenption i s sustained.

Dated this 22nd day of April, 1994.

LEE M JACKW G
CH EF U.S. BANKRUPTCY JUDGE



IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | OMA
VESTERN DI VI SI ON

IN RE GEORGE L. M DKI FF, )
MARG E JOYCE M TCHELL- M DKI FF,
) NO. 1-94-Cv-80024
Debt or s.
) BANKRUPTCY NO. 93-1444-W-7
GEORCE L. M DKI FF and
MARG E J. M DKI FF, )
Appel | ant s, ) ORDER AFFI RM NG
BANKRUPTCY COURT DECI SI ON
VS. )
DEBORAH L. PETERSEN, )
Chapter 7 Trustee,
)
Appel | ee.
)

Appel lants George L. Mdkiff and Margie J. Mdkiff, the
debtors in this bankruptcy case, appeal fromthe bankruptcy court’s
ruling denying exenpt status for paynents Margie Mtchell-M dkiff
receives from a lawsuit settlenent. The bankruptcy court found
the payments were not exenpt under |owa Code section 627.6(8)(e)
(1993). The court concludes that the bankruptcy court nmade no
erroneous findings of fact and conmitted no error of [|aw The
court affirns the bankruptcy court.

BACKGROUND

Margie Mtchell-Mdkiff's first husband, John Mtchell,
was killed in a grain elevator explosion in Council Bluffs, |owa.
She asserts clains for damages for the death against the owner of

the grain elevator and other persons, apparently officers of the



owner of the elevator. She also asserted clains for consortium as
surviving spouse and for her minor child s loss of its father. The
record fromthe bankruptcy court includes as an exhibit the witten
“SETTLEMENT AGREEMENT. ” That docunent describes and fixes the
terms of the structured settlenment. It is self-explanatory.

In accordance with the ternms of the settlenent, Margie
Mtchell-Mdkiff and her daughter effectively dismssed their
lawsuit and all their clains against the owner of the grain
el evator, its officers, and their liability insurers. The persons
rel eased apparently paid $850,000 to First Executive Corporation
and that corporation agreed to nake periodic paynents to Margie
Mtchell-Mdkiff, to her daughter, and to their lawer. The only
paynments here at issue are nonthly paynents in the anount of $1, 070
begi nning on April 1, 1985, that are to be paid to Margie Mtchell -
Mtkiff for a guaranteed period of twenty years.

After the agreenent was consummated, Margie Mtchell -
Mtkiff married George Mdkiff, and on June 1, 1993, they sought
bankruptcy protection under Chapter 7 of the Bankruptcy Code. The
Mdkiffs claimed the right to the paynents as exenpt assets
pursuant to Jlowa Code section 627.6(8)(e). The appell ee,
bankruptcy trustee Debra L. Peterson, objected to the claim of
exenption. Chi ef Bankruptcy Judge Lee M Jackwig held a hearing
received briefs, and then entered the final decision in favor of

the trustee on April 22, 1994.



DI SCUSSI ON
| owa Code section 627.6(8)(e), the statute that is here

controlling, exenpts a debtor’s rights in

A paynent or portion of a paynent under a pension
annuity, or simlar plan or contract on account of
illness, disability, death, age, or length of service,
unl ess the paynment or a portion of the paynment results
from contributions to the plan or contract by the debtor
within one year prior to the filing of a bankruptcy
petition, which contributions are above the normal and
customary contributions under the plan or contract, in
whi ch case the portion of the paynent attributable to the
contributions above the normal and customary rate is not
exenpt .

This statute is very simlar to the predecessor statute that was
interpreted in several cases relied upon by the bankruptcy court in

its ruling. In Matter of Pettie, 55 B.R 394 (Bankr. S.D. lowa

1985), aff’'d, 57 B.R 362 (S.D. lowa 1985), the district court
exam ned lowa Code section 627.6(9)(e) (1983)! and established a
four-part test to determne whether a plan or a contract is
“simlar” to a pension or an annuity. A plan or contract may neet

the test of simlarity if it has the follow ng characteristics:

A formal plan or fund established for the benefit of the
debtor, wusually as part of a relationship with an
enpl oyer or enpl oyee organi zati on.

The benefits of the plan or fund are of a nature "“akin
to future earnings” of the debtor and intended as
retirement incone or at |east income deferred during the
debtor’s enploynent to provide future support for the
debt or.

Access and control of the plan or fund in the hands of
soneone ot her than the debtor with strong limtations on
wi t hdrawal or distribution expressed in the formal plan

Yowa Code § 627.6(9)(e) (1983) is not lowa Code §
627.6(8)(3) (1993).



or fund for the purpose of providing retirement or
deferred i ncone.

That paynment under the plan or contract is to be on
account of illness, disability, death, age or |ength of
servi ce.

ld. at 398.

The settlenent agreement in this case does not satisfy
either the statutory |anguage or the four-part test set forth in
Pettit. For the reasons explained by the bankruptcy court in its
decision in this case, the benefits payable to Margie Mtchell-
Mdkiff did not arise from her own future earnings or |oss of
earnings and are not akin to future earnings of her fornmer husband
or herself. To the contrary, the benefits resulted from a
conprom se settlenent of what appear to be workers’ conpensation
and wongful death clainms against the former husband s enpl oyer
its managers, and its insurers, nmade by the debtor and her daughter
by reason of Mtchell’s death. The paynments she receives are not
the type of deferred income paynents contenplated by the |owa
statute here relied upon by the debtors. Paynments wunder this
settl ement agreenent were not by reason of this debtor’s illness,
disability, death, age, or length of service. They sinply resulted
from the nmethod the claimants selected to structure their
settlement of the «clainms arising from Michell’s untinely

acci dent al deat h.

When the district court reviews the decisions of the
bankruptcy court, the district court accepts findings of fact that
are not clearly erroneous and is obligated only to correct errors

of law United States v. United States Gypsum Co., 333 U. S. 364,




395 (1948). The appellants have entirely failed to identify any
erroneous findings of fact or errors of law in the bankruptcy
court’s decision. Mre extended discussion is unnecessary because
this court agrees entirely with the well-reasoned witten decision
of the bankruptcy court and its application of the law to the

undi sputed facts in this case.

The clerk of court shall enter judgnent affirmng the
deci sion of the bankruptcy court and di sm ssing appellants’ appea

at appellants’ costs.
IT 1S SO ORDERED.

Dated this 10th day of August, 1994.

CHARLES R WOLLE, JUDGE
UNI TED STATES DI STRI CT COURT



