UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
KENNETH DUANE LAYTON, Case No. 89-01865-WJ
SHARON MARI E LAYTON,

Chapter 7
Debt or s.

VEMORANDUM OF DECI SI ON AND ORDER

On January 19, 1990 an evidentiary hearing was held on the
Chapter 7 trustee's objection to Kenneth Layton's claim of exenption
in his interest in a retirenent account. C. R Hannan, the trustee,
represented hinself. Timothy O Grady appeared on behalf of the
debt ors. The matter was considered fully submitted at the close of

t he heari ng.

STATEMENT OF THE FACTS

1. On August 24, 1989 the debtors filed a petition for relief
under Chapter 7. They resided in lowa for nore than 180 days
i medi ately precedi ng that date.

2. On Cctober 20, 1989 the trustee filed his objection to any
exenption the debtors mght claim in Kenneth Layton's retirenent
fund, which the debtors had not yet revealed anywhere on their
schedules. On the sane day the trustee filed an application agai nst
t he debtors for turnover of the funds.

3. On Novenber 14, 1989 the court conducted a telephonic
hearing on the objection. At that tinme it was determ ned that an

evidenti ary hearing was necessary.
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4. On Novenber 27, 1989 the application for turnover--which had
not been resisted by the debtors--was granted. The debtors were
ordered to turn over or to pay the value of the retirenent fund to
t he trustee.

5. On Decenber 15, 1989 the schedules were anended to reflect
Kenneth Layton's interest and claim of exenmption in "a pension and
retirement fund through the City of Omha, . . . , wth value of
$3, 995. 98" pursuant to | owa Code section 627.6(8)(e).*

6. Kenneth Layton has been enpl oyed as an equi prent operator by
the City of Omaha since February 14, 1985.

7. The Cty of Oraha Enployee Retirenent System (CCERS) is
governed by Chapter 22 of the Minicipal Code of Omha. The City
automatically deducts 4% from an enployee's total conpensation. It
deducts an additional 8% of conpensation which is in excess of that
which is subject to F.I.C A deductions, unless the enpl oyee nakes an
election in witing not to contribute the extra anmount. The City
mat ches enpl oyee contributions. After 25 years of nenber service, an
enpl oyee may el ect to discontinue the deductions, at which point the
enpl oyer contributions woul d cease.

8. The record indicates that Kenneth Layton participated in the
plan only to the extent of the mandatory 4% contri bution.

9. An enployee will receive or begin to receive benefits upon

retirement from service by reason of age if the enpl oyee has

1 Athough the debtors actually cited lowa Code section
627.6(6), that reference appears to be in error because that
provi sion applies to life insurance.
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conpleted ten years of service. The enmployee wll receive a
percentage of nonthly conpensation if the enployee beconmes unfit for
active duty due to sickness or injury and if the enployee conpletes
at least five years of service credit. Provision is also nmade for
death benefits.

10. If an enployee becones ineligible for nenbership in the
retirenment system the enployee may withdraw his or her contributions
plus the accunul ated interest. |If the enployee has attained at |east
ten years of service, that enployee may |eave his or her
contributions in the system and shall be eligible for a deferred
service retirenment pension at or after age 55.

11. Section 22-44 provides that “[t]he right of a nenber to a
service retirement pension, the return of accunulated contributions,
or any other right accrued or accruing to any nenber or beneficiary
under the provisions of this system shall be unassignable and shall
not be subject to sale, execution, garnishnent, or
attachnent".?

12. Kenneth Layton had not termnated his enploynent and was
not eligible for retirement at the tinme the petition was filed.

13. Kenneth Layton is 31 years old and in good health. H s
job appears to be secure. At the time the petition was filed, the
debtors were involved in a dissolution of marriage proceeding but a

decree had not been entered. 1In addition to the pension plan,

2 Although Kenneth Layton testified that he thought he could
borrow agai nst his account, nothing in Chapter 22 of the Oraha Code
supports that interpretation.
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t he debtors clai ned personal property in the anmount of $3,915.00

exenpt under lowa s general exenption statute.

STATEMENT OF THE | SSUES

1. Is the debtors' interest in the pension plan property of
the estate as contenplated by 11 U S.C. section 541(a)(1) or is it
ot herwi se excluded by operation of 11 U S.C. section 541(c)(2)?

2. If the debtors' interest is not excluded fromthe property
of the estate, is it exenpt fromthe estate pursuant to 11 U S.C
section 522(b)(2)(A)?

a. Is the debtors’ interest exenpt under Federal |aw other
than 11 U.S. C. section 522(d)?
b. Is the debtors’ interest exenpt under the State or |ocal
| aw of the debtors' domcile that is applicable on the date of
filing?

(1) Is the State or local |aw under which the plan is
created and exenpted in its entirety preenpted by ERI SA section
514(a)”?

(2) Is the State | aw which provides for genera
personal exenptions preenpted by ERI SA section 514(a)?

(a) If the State law is not preenpted, have the
debtors established that their rights in a paynent under the plan
are reasonably necessary for their support or that of any of their

dependent s
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as required by |Iowa Code section 627.6(8)(e)? 3
3. If the debtors' interest in the plan is not exenpt from
the estate, what can the trustee recover for the benefit

of the general unsecured creditors?

DI SCUSSI ON
| . GENERAL OBSERVATI ONS
Prior to late 1989 this court heard relatively few objections to
retirement fund exenptions. Most that were filed focused not on
whet her the property should have been excluded from the estate
pursuant to section 11 U 'S. C.  section 541(c) (2) * but on whether

t he

3 The trustee also argues that Kenneth Layton can not claim an

exenption under lowa's general exenption statute because the
statutorily created retirenent systemis not a plan or contract that
is simlar to the type of pension or annuity contenplated by the |owa
| egi sl ature when enacting |Iowa Code section 627.6(9)(e) (now section
627.6(8)(e)). The court does not find the trustee's argunent
per suasi ve. The general reasoning set forth by fornmer Bankruptcy
Judge Richard Stageman in Mtter of Pettit, 55 B.R 394, 397-98
(Bankr. S.D. lowa 1985) in support of his conclusion that a profit-
sharing plan was a simlar plan or contract is equally valid with
respect to the statutorily created plan in this case. See also In re
Hutton, 893 F.2d 1010 (8th Cir. 1990) (savings and investnent plan
provi ded by enployer was "simlar plan").

“ This court is aware of only two decisions in which it
di scussed whether a particular trust arrangenment was self-settled
and, therefore, not excluded from the bankruptcy estate. Nei t her
deci sion was subnmitted for formal publication but both are contained
in the court's official decision books nmaintained at the three court
locations in this district. |In the decision cited by the trustee in
support of his argunment, the debtor had agreed to release all clains
agai nst certain defendants in a civil action in exchange for a sum of
noney that then was transferred by the defendants' insurer to a bank
that acted as a trustee of the trust fund for the benefit of the
debtor and her son. Since the debtor gave consideration for the



creation of a trust of which she was a beneficiary, the trust was
held to be self-settled. That conclusion clearly rested on the
specific facts of the case. In the
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property was reasonably necessary for the support of the debtor or a
dependent of the debtor and, therefore, exenpt from the estate by
operation of lowa Code section 627.6(8)(e).

Then In re Swanson, 873 F.2d 1121 (8th Cir. 1989), was filed. In
that decision, the Eighth GCrcuit Court of Appeals held that the
debtors' interest in a Teachers Retirenent Fund created by the State
of M nnesota was property of the estate even though sone
characteristics of a spendthrift trust were present. Simlar to the
interests of the debtors in three of the four cases filed today, °
the debtors in Swanson nmade nmandatory contributions to the fund and
could reach those contributions plus accunulated interest upon
term nation of enploynent. After generally observing that M nnesota
spendthrift trust law was less than specific, the appellate court
determ ned that the contributions (even though involuntary) and the

potential control over the fund (even though term nating enploynent

technically was necessary) outwei ghed both

ot her decision, the debtor made voluntary contributions to an ERI SA
qualified plan even after leaving his enployment with the public
uni versity enployer. The determination that the property in issue
was not a spendthrift trust appears to be based on a general reading
of circuit case law and, at best, upon an inplicit analysis of the
facts under lowa spendthrift trust |law, however, the court would have
reached the same conclusion if the applicable nonbankruptcy |aw had
been properly reviewed and di scussed in the deci sion.

5> The conpanion cases decided today include Matter of Carver
No. 89-1510-W (Bankr. S.D. lowa May 29, 1990), WMatter of Bartlett,
No. 89-1841-C (Bankr. S.D. lowa May 29, 1990), Mtter of Gouker, No.
89-1735-W (Bankr. S.D. lowa May 29, 1990).




the fact that the fund could not be assigned and the fact that the
creditors could not levy against it. Id. at 1123-24.

After the Swanson decision was published, sone of the Chapter 7
trustees for this district began filing nore objections to retirenent
plan exenptions and to both enployer and enployee contributions.?®
Debtors and, in one case, counsel for a public retirement system have
responded by wurging this court to distinguish Swanson and In re
Graham 726 F. 2d 1268 (8th GCir. 1984) and to find that the plans in
issue actually constitute spendthrift trusts under state |aw and,
accordingly, that the debtors' interests in those plans are excluded
from the estates. In Gaham the appellate court affirned the
determ nation by the bankruptcy court for the Northern District of
lowa that the debtor was required to turn over his ERISA trust funds
to the bankruptcy trustee.

Certainly, this bankruptcy court nust follow the controlling case
law of the Eighth Crcuit Court of Appeals. M ndful that appellate
courts generally avoid determining nore than the facts and the
applicable law in a particular case warrant, this court concludes
that the general holdings in the Swanson and the G aham deci sions

nmust be applied in a manner that is consistent with and

6 Al though the statement of the issue set forth in the
appel l ate court decision indicates that both the enployer and the
enpl oyee contributions were the object of the trustee's turnover
action, the district court's published opinion stated that only the

enpl oyee contributions were in issue. Conpare In re Swanson, 873
F.2d 1121, 1122 (8th Gr. 1989) with Matter of Swanson, 79 B.R 422
423 (D M nn. 1987). The bankruptcy court's decision was not

publ i shed.
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limted to the specific facts of those cases. I ndeed, to do
otherwise wuld work inequities in the four cases under
consi derati on

Hence, this court will avail itself of what m ght be deemed by
sone to be a convenient point of distinction with respect to the
Swanson decision. That is, the Swanson opinion reviews the exclusion
i ssue under M nnesota spendthrift trust law. By contrast, this court
must analyze facts sonmewhat simlar to those in Swanson under |owa
law in two of the cases and under Nebraska law in the other two
cases. In re Gaham 24 B.R 305, 310 n.4 (Bankr. N D. lowa 1982).

See al so Swanson, 873 F.2d at 1124 ("Nevertheless, we do not intend

to state a broad rule that nonies in any statutory trust are not
excluded from the bankruptcy estate under section 541 (c)(2)."). The
poi nt of distinction will be one that yields a difference.

Then, it nust be renenbered that the G aham concl usions that only
a "traditional" spendthrift trust can be excluded fromthe property
of the estate and that a pension plan may only be exenpted fromthe
estate flowed from findings that the debtor was the sol e stockhol der,
di rector and officer of the corporation, which contributed
approxi mately $150,000.00 to his fully vested pension plan, and that
he had resigned on the date the petition in bankruptcy was filed
That latter fact neant that the debtor could reach the funds under
the terns of the plan. In turn, that neant the bankruptcy trustee
could recover the funds unless the court held that the spendthrift

provisions of the pension plan excluded
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the debtor’s beneficial interest fromthe estate ’ or that the debtor

coul d exenpt that interest fromthe estate.?®

At this juncture, the court observes that its resolution of the
exclusion issue wll dispose of three of the four cases under
consideration. If the court were to construe lowa spendthrift trust
law as being less than specific and to assess the facts in a nmanner
consistent with the way in which the Swanson court interpreted the
facts under M nnesota |law, none of the cases would be so resol ved.
Neverthel ess, this court also will address, in the alternative, the
remai ning issues in an effort to enphasize the structural integrity
of the Code vis-a-vis other federal and state | aw.
II. PROPERTY EXCLUDABLE FROM THE BANKRUPTCY ESTATE

The first question that nust be addressed in all of the cases

! The appellate opinion addresses only issues of law wth

respect to the exclusion provision in the Bankruptcy Code.
Apparently on appeal the parties did not challenge the bankruptcy
court's findings of fact and conclusion of |aw that the debtor's
pension plan was not a spendthrift trust under lowa |aw. Conpare In
re Gaham 726 F.2d 1268, 1270-71 with In re G aham 24 B.R 305,
310-311 (Bankr. N.D. lowa 1982).

8 Both the appellate court and the bankruptcy court address

only an issue of law with respect to the exenption provisions in the
Bankruptcy Code. Gaham 726 F.2d at 1273-74 and Graham 24 B.R at
311-12. It should be noted that the debtor in the G aham case filed
his petition on April 24, 1981. |l owa Code section 627.6, which
enunerates the personal exenptions an lowa resident may claim did
not allow any exenption for an interest in a retirement fund until

July 1, 1981. Acts 1981 (69 G A ) ch. 182, § 3.
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under consideration is whether the debtors' interest in the
retirenment fund in issue remains property of the estate or is
excluded from the estate. 11 U S. C section 541 (a) (1) provides

that the estate consists of "all legal or equitable interests of the
debtor in property as of the comencenent of the case" except as
provi ded in subsequent subsections. Even exenpt property is included

initially in the estate. In re Gaham 726 F.2d 1268, 1271 (8th Cir.

1984) .

11 U. S.C. section 541(c)(1)(A) generally invalidates any
restrictions on assignnment or alienation of a debtor's interest in
property. It applies to anti-alienation clauses required by the
Enpl oyee Retirenment |Incone Security Act of 1974 (ERISA). [|d. at
1273. Then section 541(c)(1)(A) is nodified by 11 U S.C. section
541(c)(2) which states that "[a] restriction on the transfer of a
beneficial interest of the debtor in a trust that is enforceable
under applicabl e nonbankruptcy law is enforceable in a case under
this title.” That qualification recognizes that the bankruptcy
trustee would not be able to defeat a restriction on the transfer of
a beneficial interest to the extent the restriction would be
enforceabl e under state |aw as of the petition date. Only to the
extent there would be no restriction would the beneficial interest be
property of the estate and, if not exenpt, subject to turnover. Cf.

In re Schauer, 835 F.2d 1222, 1225 (8th G r. 1987) (reviewing a

nunber of case authorities supporting "the general principle that the
trustee takes only those rights that the debtor had under state

[ aw'.)
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The court rnust anal yze the spendthrift provisions under Nebraska
| aw because COERS is governed by the Omaha Code. See In re
Mont gonery, 104 B.R 112, 115 (Bankr. N.D. lowa 1989)(New York |aw
governed plan of lowa debtor). Nebraska |aw generally recognizes and
upholds the validity of spendthrift trusts. Matter of Leiner, 54
B.R 587, 590 (D.C. Neb. 1985)(finding that neither the trust assets
nor the debtor’s beneficial interest in those assets were property of
the estate and, accordingly, reversing the bankruptcy court's deni al
of relief fromthe automatic stay that was based on the trust being

property of the estate.) In First National Bank of Omha v. First

Cadco Corp., 189 Neb. 734, 205 N W2d 115 (1973), the Nebraska

Suprene Court reviewed a situation in which the trust period had
expired and the beneficiary had a present right to demand the trust
cor pus. In concluding that the beneficiary's failure to demand the
distribution did not make the garnishnment ineffective, the court
pointed out that “[i]t is uniformy held to be against public policy

to permt a person to tie up his own property in such a way that he

can still enjoy it but can prevent his creditors fromreaching it."
Ild. at 118 (citing Il Scott on Trusts (3d Ed. 1967), § 156, p.
1192). Certainly, wunder the Leinmer and First National cases, a

finding of fact that the debtor was the sole settlor and the sole
beneficiary with an imediate right to access the plan or a portion
of the plan would support a conclusion of law that the debtor's
beneficial interest was not excludable from the estate by the nere

presence of spendthrift provisions in the retirenment plan.
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In this case, Kenneth Layton is not the sole settlor and the sole
beneficiary with respect to COERS. His interest in a re-
tirement account under COERS is not the result of his voluntary
action.® As of the petition date, he had no right to demand any
distribution of his interest in the plan. H s mandatory
contributions are of benefit to other COERS enpl oyees. That is, as
contenpl ated by Omaha Code section 22-26 (Retirenment Reserve Fund --
Revenue), the mandatory contributi ons made by the CCERS enpl oyees and
the contributions by the COERS enployers form a pool of nonies which
the COERS board of trustees may manage and invest for the benefit of
all participants. The restrictions found in Oraha Code section 22-44
are designed.to protect the integrity of the statutorily created

retirenment system

Based on this statutory schene, this court concludes that COERS
constitutes a spendthrift trust under Nebraska law at least wth
respect to mandatory contributions. It may not be a "traditional"
spendthrift trust if the adjective refers only to stereotypes, such
as the famliar famly trust or an arrangenent involving no

overl apping of settlors and beneficiaries.® VYet, it

° Any argunment equating the nere seeking and naintaining of

enpl oynent simlar to that in this case with creating or giving
consideration to a trust is strained at best. The trustee’s
reliance on the first case discussed in footnote 4 is m spl aced.



10 The court has been unable to find the specific term
"traditional™ wused in conjunction with references to spendthrift
trusts in the legislative history of section 541(c)(2).
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certainly should be deened a traditional spendthrift trust in theory
and in practice because the City of Omha, as the ultimte settlor

has mandated a system for the general welfare of the city enpl oyees
as a whole and has attenpted to protect that retirenment system from
adverse action by beneficiaries and by creditors of t he
beneficiaries. To say the least, it certainly is not a traditiona

nonspendthrift trust. To hold otherwise would "defeat the
legitimate expectations of the settlor of the trust". Gaham 726
F.2d at 1272 (quoting from HR Rep. No. 595, 95th Cong., |st Sess.
175-76 (1977), reprinted in 1978 U S. Code Cong. & Ad. News 6136).

See generally In re Colsden, 105 B.R 500, 501-502 (N.D. lowa 1988)

(observing that the Eighth Crcuit G aham decision did not analyze
whether the profit-sharing plan under consideration. was a
spendthrift trust under state law and inplying that a functional
analysis mght mss a distinction between a genuinely excludable
spendt hri ft trust arr angenent and a nonexcl udabl e generic

selfsettled and revocabl e plan).

1 The lower courts in the Eighth Circuit have analyzed the

exclusion issue in various ways. In re Boon, 108 B.R 697, 702703
(WD. M. 1989). In the Boon decision, the district court held that
the profit-sharing plan in issue was a spendthrift trust and,
accordingly, reversed the bankruptcy court's order directing the
debtors to turn over their interest in the plan to the bankruptcy
trustee. The district court engaged in an exhaustive review of the
rel evant case |law that has devel oped since the G aham decision was
rendered and concluded that "the nost narrow, and safest, reading of
the Eighth Crcuit's opinion in Gahamis that ERI SA pension plans
may not be excluded under section 541(c) (2) nerely because they are
ERI SA pension plans" and "ERI SA plans nay be excluded from the
bankruptcy estate under section 541(c) (2) if, and only if, they
qualify as an enforceable spendthrift trust under applicable state
law'. 1d. at 702 and 706.



14
I, PROPERTY EXEMPT FROM THE ESTATE-- THE ALTERNATI VE ANALYSI S

Had this court concluded that the property in issue was not
excluded fromthe bankruptcy estate, it would have been required to
address whet her Kenneth Layton could exenpt that property fromthe
estate. As explained earlier, the court will provide the
alternative anal ysis.

The di scussion begins with a review of 11 U S. C. section
522(b) which provides in relevant part:

Not wi t hst andi ng section 541 of this title,
an individual debtor may exenpt from
property of the estate the property listed
in either paragraph (1) or, in the
alternative, paragraph (2) of this
subsection. ...Such property is—

(1) property that s specified under
subsection (d) of this section, unless the
State law that is applicable to the debtor
under paragraph (2) (A) of this subsection
specifically does not so authorize; or, in
the alternative

(2) (A) any property that is exenpt under
Federal law, other than subsection (d) of
this section, or State or local law that is
applicable on the date of the filing of the
petition at the place in which the debtor's
dom cile has been |ocated for the 180 days
imedi ately preceding the date of the
filing of the petition..

As permtted by section 522(b)(1), lowa opted out of the federal
exenptions set forth in 11 U S.C. section 522(d) by operation of |owa

Code section 627.10. '? Like the debtors in the other cases

12 | owa Code section 627.10 states:

A debtor to whomthe law of this state applies on the
date of filing of a petition in bankruptcy is not



entitled to elect to exenpt from property of the
bankruptcy estate the
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deci ded today, Kenneth Layton resided in lowa for nore than 180 days

i mmedi ately preceding the petition date. Accordingly, he may exenpt
the property in issue to the extent permtted, if at all, under
Federal |aw other than section 11 U.S. C. 522'(d) or under |owa
or |l ocal |aw

Wth respect to the exenption options under Federal |aw, the
Eighth Circuit Court of Appeals nmade it very clear that any
prohi bition on assignnent or alienation pursuant to 29 U.S.C. section
1056(d) (ERISA) or 26 U S.C. section 401(a) (IRS) did not constitute
a federal exenption under section 522 (b) (2) (A). Gaham 726 F.2d
at 1273-74. Then in Swanson, the appellate court nade the
foll ow ng observations:

The debtors elected the federal exenptions which
do not exenpt retirenment funds such as those
involved in this case. The debtors' decisions
seem to have been notivated by a belief that the
retirement funds at issue would be excluded from
their bankruptcy estate pursuant to 11 U S.C. 8§
541(c)(2). In any event, it is clear that had the
debtors selected the exenptions provided under
M nnesota law the retirement funds in this case
woul d have been exenpt.

Swanson, 873 F.2d at 1122.

It nust be renenbered that the debtors in Swanson
were free to choose <either the section 522(d)
exenptions pursuant to section 522(b)(1) or the section

522(b) (2)(A) federal exenptions (in

property that is specified in 11 U S.C
sec. 522 (d) (1979). This section is
enacted for the purpose set forth in 11
U S.C. sec. 522(b)(1) (1979).



Acts 1981 (69 G A ) ch. 182, § 2.
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addition to state and | ocal exenptions) pursuant to section 522(b)(2)

because M nnesota did not opt out of the federal exenption schene.
As the quote indicates, the debtors chose the first option, neaning
they could not then claim the section 522 (b) (2) (A federa
exenptions. Hence, the first sentence in the above quote does not
appear to be relying upon the G aham holding that certain plans can
not be exenpted under section 522 (b) (2) (A) but rather seens to be
based on unstated findings that the plan in issue does not satisfy

the requirenents of section 522(d)(10)(E). ¥ Addition-

1311 U S.C. section 522(d)(10)(E) provides:

(d) The following property may be exenpted under
subsection (b)(1) of this section:

(10) The debtor's right to receive--

(E) A paynent under a stock bonus, pension, profit-
sharing, annuity, or simlar plan or contract on
account of illness, disability, death, age, or length
of service, to the extent reasonably necessary for
the support of the debtor and any dependent of the
debtor, unl ess--

(i) such plan or contract was
established by or under the auspices
of an insider that enployed the debtor
at the tinme the debtor's rights under
such plan or contract arose;

(ii) such paynment is on account of
age or length of service; and

(ii1) such plan or contract does not
qual i fy wunder section 401 (a) , 403
(a) , 403(b), 408, or 409 of the
Internal Revenue Code of 1954 (26 USC
401 (a),
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ally, since the G aham decision previously found that ERI SA regul ated

private enployer plans and that, |ike non-ERISA plans,

such pl ans
could be exenpt under section 522 (d) (10) (E), it is reasonable to
assune that the E ghth Circuit also concluded that the plan in
Swanson was not an ERISA qualified plan. G aham 726 F. 2d at 1272
and 1274. A determnation that the Mnnesota Teachers Retirenent

Fund is not an ERISA qualified plan appears in any event to be

consistent with the statutory framework of ERISA *°

403(a), 403(b), 408, or 409).

Y1t nmight be argued that the Eighth Grcuit Court of
Appeals determined that a statutory retirenent system is not a
"simlar plan or contract" under the federal exenption; however',
such concl usion appears to be at odds with its subsequent observation
that "if 541(c) (2) were construed to exclude retirenment funds from
the bankruptcy estate then the part of the Code which provides a
[imted federal exenption for these funds wuld be rendered
nmeani ngl ess"”. Swanson, 873 F.2d at 1124. See supra note 3 (the
trustee did not rely upon the Swanson | anguage).

15 The controlling ERI SA provisions state in part:

"Except as provided in subsection (b) of
this section, the provisions of this title and
title 1V shall supersede any and all State |aws
insofar as they may now or hereafter relate to
any enployee benefit plan described in section
1003(a) of this title and not exenpt under
section 1003(b) of this title."

29 U S.C 1144(a).

"The provisions of this title shal
not apply to any enpl oyee benefit plan
if--

(1) such plan is a governnental plan as
defined in section 1002(32) of
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Returning to the facts of this case, Kenneth Layton can not
exenpt the COERS retirenment account under a section 522 (b) (2) (A
federal exenption. COERS is a creature of |ocal |aw and, as such, is
not simlar to any of the property interests set forth in the
l egi slative history of section 522 (b) (2) (A). See Gaham 726 F.
2d at 1274 ("The pensions, wages, benefits and paynents included in
the illustrative list are all peculiarly federal in nature, created
by federal |law or related to industries traditionally protected by
the federal governnent.”). Since |lowa has opted out of the federa
exenpti on schene, the debtor can not utilize section 522 (d) (10)

(B.

Accordingly, the court nust now determ ne whether the retirenent
account in this case is exenpt under lowa |aw. Unlike Matter of
Carver, No. 89-1510-W slip op. at 18-24 (Bankr. S. D. lowa My 29,
1990), there is no specific exenption upon which the court may rely.
The court may not utilize the applicable nonbankruptcy |aw governing
the statutory retirenent systemto determ ne the exenption issue in
this case because that lawis not the | aw applicable "at the place in

whi ch the debtor's dom cil e has been

this title..

29 U . S.C 8§ 1003(b).

"The term "governnental plan" nmeans a plan
established or maintained for its enployees by
the Government of the United States, by the
government of any State or political subdivision
t hereof, or by any agency or instrunentality of
any of the foregoing... 11

29 U.S.C. 1002(32).
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| ocated for the 180 days i mredi ately preceding the date of the filing
of the petition". 11 U S.C. 8§ 522(b)(2)(A).
Hence, the analysis in this case is limted to a review of |owa
Code Chapter 627 which is a general exenptions statute. As in Matter

of Bartlett, No. 89-1841-C, slip op. at 15-18 (Bankr. S.D. |lowa My

29, 1990) and WMatter of @Guker, No. 89-1735-W slip op. at 18-22

( Bankr . S.D. lowa May 29, 1990), the court nust determ ne whether
ERI SA section 514(a), as codified at 29 U S.C. section 1144 (a) 16

preenpts | owa Code section 627. 6 (8) (e) which provides:

A debtor who is a resident of this state may hold
exenpt from execution the follow ng property:

8. The debtor's rights in:

e. A paynent under a pension,
annuity, or simlar plan or contract
on account of illness, disability,

death, age, or length of service, to
the extent reasonably necessary for
the support of the debtor and any
dependent of the debtor.

ERI SA section 514(a) preenpts any and all state laws that nake
reference to ERI SA plans even when those state |aws are consistent

with the federal statutory schene. Mackey v. Lanier Collections

Agency & Service, Inc., 486 U S. 825, 100 L.Ed.2d 836, 108 S. O

2182, 2185 (1988). (Georgia statute which provided

16 See first statutory provision quoted supra note 15.
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treatment for ERISA enployee welfare benefit plans that was
different from that provided for non-ERI SA plans was preenpted by

ERISA). Cf. Baxter By And Through Baxter v. Lynn, 886 F.2d 182 (8th

Cir. 1989) (ERI SA preenpted any state statute or comon |aw which

restricts a plan's right of subrogation); Davis v. Otumwa YMCA, 438

N.W2d 10, 12-13 (lowa 1989)(ERI SA preenpted clainms based on state
statutes that related to an enployee benefit plan and did not fall

within any of the preenption exceptions). See also Bricker wv.

Maytag Co., 450 N.W2d 839, 841-42 (lowa 1990) (ERISA did not

pr eenpt i ndirect action by former enployees against fornmer
enpl oyer).

Many district and bankruptcy court decisions regarding
exenption issues pertaining to retirenment plans discuss the Mackey
deci si on. At this point in tine the majority appear to hold that
ERI SA section 514(a) preenpts both specific exenptions in state |aws
creating and governing plans and al so personal exenptions in general

exenption statutes. See In re Conroy, 110 B.R 492 (Bankr. D. Mont.

1990) (finding opt-out state's general exenption statute preenpted
as to ERISA plans and citing numerous cases finding both specific

and general state exenption statutes preenpted). See also In re

Gai nes, 106 B.R 1008 (Bankr. WD. M. 1989) (opt-out state's
general exenption statute preenpted to the extent that it relates to

ERISA); In re Bryant, 106 B.R 727 (Bankr. MD. Fla. 1989) (opt-out

state's exenption statute referring to ERI SA pensions was preenpted

as to ERISA references); In re Sheppard, 106 B.R 724 (Bankr. MD.

Fla. 1989) (opt-out
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state's exenption statute referring to ERI SA pensions was preenpted

as to ERISA references) In re Weks, 106 B.R 257 (Bankr. E. D.

kla. 1989) (opt-out state's general exenption statute referring to

ERI SA plans only was preenpted); and In re Flindall, 105 B.R 32

( Bankr . D. Ariz. 1989) (opt-out state's general exenption statute

all owi ng ERI SA plan exenption was preenpted). But see, In re Volve,

100 B.R 840 (Bankr. WD. Tex. 1989) (state exenption statute was
not preenpted as it was not "related to" ERISA within the neaning of

29 U.S.C. section 1144(a)); In re Bryan, 106 B.R 749 (Bankr. S.D

Fla. 1989) (state exenption statute not preenpted, adopting Vol pe

analysis); Inre
Martinez, 107 B.R 378 (Bankr. S.D. Fla. 1989) (opt-out state's

Exenption cl ause all owi ng exenption of ERI SA plans was not

Preenpted as it was not in conflict with federal law); and In re
Sei |l kop, 107 B.R 776 (Bankr. S.D. Fla. 1989) (opt-out state's
exenption statute not preenpted, adopting Martinez analysis).
Al t hough this court seriously questions whether ERISA section 514(a)
or the Mackey decision mandates a conclusion that a general exenption
statute's reference to ERISA plans in an opt-out state results in the

preenption of the state provision, '’ the resolution

" The very language of ERISA section 514(a) focuses on "state

laws insofar as they nmay now or hereafter relate to any enployee
benefit plan". 29 U S.C  1144(a)(enphasis added). Most genera
exenption statutes are not intended to inpact on any plan but only on
an individual s interest in a plan as of the petition date.

11 U.S.C section 522(d)(10)(E) permts a debtor to exenpt a
right to receive a paynent under a pension plan to the extent it is
reasonably necessary for support. 11 U S. C. section 522(b) sanctions
state exenption systens. At a mninmum a state exenption that does
not go beyond the bounds of the federal provision should
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of the preenption issue raised by the trustee does not require a
| engt hy analysis. That is, lowa Code section 627. 6 (8) (e) is
generic on its face. It can not be construed as meking any reference
to ERISA or to attendant IRS provisions. Thus, it is not preenpted
by ERI SA section 514(a).

Accordingly, the next step in this alternative analysis is to
determ ne the extent to which Kenneth Layton's interest in the plan
is reasonably necessary for his support or that of any of his
dependents. The facts indicate that Kenneth Layton is relatively
young and continues to be enployed by the Cty of QOmaha, -meaning
that he should be able to re-establish his interest in the plan. The
record does not suggest that Kenneth Layton and his debtor spouse are
facing any unusual expenses or that the existing incone and exenpt
property would not cover their basic needs. Thus, Kenneth Layton
woul d not be entitled to exenpt any portion of his interest in the
pl an under section 627.6(8)(e).

Next, the trustee would step into the figurative shoes of

Kenneth Layton to pursue the property in issue. He would be

be reconciled with the Congressional policy underlying ERI SA section
514(a) and allowed to remain in full force and effect as is the
federal exenption. To do otherwi se penalizes debtors in opt-out
states even when the state exenption |anguage mrrors the federal
provi si on. "The question of whether state law is preenpted by
federal law is one of congressional intent. 'The purpose of Congress
is the ultimte touchtone (sic].'” In re Laxson, 102 B.R 85, 87
( Bankr . N.D. Tex. 1989) (citing Alis-Chalners Corp. v. Lueck, 471
U S 202, 208, 105 S.C. 1904, 1909, 85 L.Ed.2d 206 (1985)). See
generally Carver, No. 89-1510-W slip op. at 20 n. 16 (discussing the
interaction between codified federal |law and statutory state |aw on
the sonmewhat |ess than level playing field established by the United
States Constitution).
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required to file a conplaint against the plan admnistrators seeking
a turnover of the property pursuant to 11 U S.C. section 542 and
Bankruptcy Rule 7001(l). Assuming that Kenneth Layton did not becone
di sabled or die or termnate his enploynment with the Gty in the near

future, he would have a long wait.® . In re Schauer, 835 F.2d

1222, 1227 (8th G r. 1987) (recognizing that certain action taken by
trustee based upon the rights a debtor has may result in considerable
delay in the admnistration of the estate and in the closing of the
case). The ultimate nerits of pursuing this action are dubious at
best--especially if it is renenbered that a debtor may find it

necessary to seek bankruptcy

8 |ronically, if Kenneth Layton died or became disabled,

his dependents in the first instance and he in the second situation

would nore likely than not need the funds for support. If he
term nated his enploynent with the City, it is possible that he m ght
then need sone or all of the funds for his support. Yet, the
"reasonably necessary for support” test is assessed as of the
petition date. Parenthetically, it should be noted that converting
the Chapter 7 case to another chapter case would not change the
determ native date. See 11 U. S.C section 348(a) (conversion does
not effect change in date of filing petition). Cf. Matter of

Brownl ee, 93 B.R 662, 664-65 (Bankr. S.D. lowa 1988) (discussing
treatnent of exenption date issues by the Eighth Crcuit Court of
Appeal s in the context of Chapter 13 cases being converted to Chapter
7 cases).

Moreover, requiring the trustee to wait years to conplete the
adm nistration of the estate would seemto be at odds with 11 U S.C
section 554(a), which provides that “[a]fter notice and a hearing,
the trustee may abandon any property of the estate that is burdensone
to the estate or that is of inconsequential value and benefit to the
estate". Consi deration of both the expense and inconvenience
associated with the admnistration of the estate and also the
di scounted value of the funds at the time they would be turned over
to the trustee probably would justify an order granting abandonnent - -
even over the unlikely objection of a general creditor who would be
willing to keep its own records open for years pending a distribution
by the trustee.
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relief as a result of new debt in the long interim?®

CONCLUSI ON
VWHEREFORE, based on the foregoing analysis of the facts and the
law, the court finds that CCERS constitutes a spendthrift trust under
Nebraska l|aw and, accordingly, concludes that Kenneth Layton's
interest in COERS is excluded fromthe bankruptcy estate by operation

of 11 U.S.C. 541(c)(2).

19 The only statutory linmitations are those found in 11 U S.C
section 109 which defines who may be a debtor under the various
chapters. 11 U S C section 727 (a) (8) prohibits a Chapter 7
debtor receiving another discharge in a Chapter 7 case if less than
six years has transpired between petition dates. It does not
prohibit filing a Chapter 7 petition before six years have el apsed.

Al t hough sone courts have held that there is a general prohibition
agai nst a debtor maintaining two chapter cases at the same tinme, the
underlying rationale usually is that the two cases would entail the
same debtor and the sanme debts. See, eg., In re Wad, 38 B.R 658
659 (Bankr. E.D. Mb. 1984) (citing Freshman v. Atkins, 269 U S. 121
46 S. . 41, 70 L.Ed. 193 (1925) and Prudential Ins. Co. of Anerica
v. Colony Square, 29 B.R 432, 436 (WD. Penn. 1983)) . But see, eg.
In re Saylors, 869 F. 2d 1434 (Ilth Gr. 1989) (debtor was not
prohibited from filing Chapter 13 petition to cure arrearages on
nort gage debt that had been discharged in Chapter 7 case even though
the Chapter 7 case was open pending the filing of the final report).
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ORDER

THEREFORE, the trustee's objection to exenption is
overrul ed and the turnover order is vacated.

Signed and filed this 29th day of My, 1990.

LEE M JACKW G
CH EF U.S. BANKRUPTCY JUDGE



