UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

Rl CHARD DEAN CARVER, Case No. 89-01510-WJ
PAMELA ANNE CARVER

Chapter 7

Debt or s.

MEMORANDUM OF DECI SI ON AND ORDER

On Novenber 14, 1989 a telephonic hearing was held on the
Chapter 7 trustee's objection to the debtors' claimof exenption in a
retirement account and on his application for turnover of that
property. C. R Hannan, the trustee, represented hinself. C arence
B. Meldrum Jr., appeared on behalf of the debtors. Linda G Hanson
appeared on behalf of the lowa Public Enployees' Retirenment System
and in the role of amicus curiae. At the conclusion of the hearing,
the court directed the parties to file briefs on all legal issues for
which the facts were undisputed. The matter was considered fully

subm tted on Decenber 6, 1989 when the last brief was fil ed.

STATEMENT OF THE FACTS

1. On July 10, 1989 the debtors filed a petition for relief
under Chapter 7. They resided in lowa for nore than 180 days
i medi ately precedi ng that date.

2. On Schedule B-4 as amended, Pamela Carver clained her
interest in a "retirement account wth Jlowa Public Enployees

Retirenent System (I PERS) - estimated val ue of account $5,400. 00"
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exenpt pursuant to |owa Code section 627.6(8)(e). ?!

3. On September 28, 1989 the trustee filed his objection to the
exenmption claim on the sane day the trustee filed an application
agai nst the debtors for turnover of the funds.

4. On COctober 18, 1989 the debtors filed a resistance to the
trustee's objection to exenption and to his application for turnover.
The debtors requested that the court defer ruling on the turnover
i ssue until the objection to exenptions was resolved. They relied on
the argunent that the assets would not be property of the estate by
operation of lowa Code section 97B.39 or would be exenpt from the
estate by operation of that same section or section 627.6(8)(e).

5. Panela Carver had been enployed by d enwod State Hospital
and School since 1983. She was fully vested in |PERS. She was
di scharged from that enploynent shortly before filing the petition
for relief under Chapter 7. She is contesting the discharge.

6. IPERS is governed by Chapter 97B of the lowa Code. Every
| PERS enployee is required to contribute 3.7% of covered wages until
termnation or retirement, whichever occurs first. Every |PERS
enpl oyer contributes 5.75% of the covered wages.

7. I1f an I PERS enployee is termnated from enpl oynment prior to

retirenment, that enployee is entitled to receive his or her

accunul ated contributions plus interest. |[If that enployee is

1 Although the debtors actually cited |owa Code
section 627.8, that reference appears to be in error



because that provision applies only to United States
gover nment pensi on pl ans.



3

vested,, he or she may elect to |leave the funds in the systemin order
to receive them at a later date in accordance with the retirement
provisions in the statute. In the latter situation, the enployee

woul d al so receive the enployer

contributions that were made during

t hat enpl oyee's period of enpl oynent.

8. | owa Code section 97B. 39 provides that:
The right of any person to any future paynent
under this chapter is not transferable or
assignable, at Jlaw or in equity, and the
nmoneys paid or payable or rights existing
under this chapter are not subj ect to
execution, levy, attachnent, garnishment, or
other legal process, or to the operation of
any bankruptcy or insolvency |aw.
STATEMENT OF THE | SSUES
1. Is the debtors' interest in the pension plan property of

the estate as contenplated by 11

ot herwi se excl uded by operation of

U.S.C section 541(a) (1) or is it

11 U.S.C section 541(c)(2)?

2. If the debtors’ interest is not excluded fromthe property
of the estate, is it exenpt from the estate pursuant to 11 U S C
section 522 (b) (2) (A?
a. |Is the debtors’ interest exenpt under Federal |aw
other than 11 U S. C. section 522(d)?
b. Is the debtors’ interest exenpt under the State or

| ocal |aw of the debtors

filing?

dom cil e that

is applicable on the date of



(1) |Is the State or local |aw under which the plan
is created and exenpted in its entirety preenpted by ERI SA

section 514(a)?



(2) Is the State law which provides for genera
personal exenptions preenpted by ERI SA section 514(a)?

(a) If the State law is not preenpted, have the
debtors established that their rights in a paynent
under the plan are reasonably necessary for their
support or that of any of their dependents as
required by lowa Code section 627.6(8)(e) 2 ?

3. If the debtors' interest in the plan is not exenpt from
the estate, what can the trustee recover for the benefit of the

general unsecured creditors?

DI SCUSSI ON
GENERAL OBSERVATI ONS
Prior to late 1989 this court heard relatively few objections
to retirenment fund exenptions. Most that were filed focused not on

whet her the property should have been excluded fromthe estate

2 The trustee also argues that Panmela Carver can not claim

an exenption under lowa's general exenption statute because the
statutorily created retirement system is not a plan or contract
that is simlar to the type of pension or annuity contenplated by
the lowa |egislature when enacting lowa Code section 627.6(9)(e)
(now section 627.6(8)(e)). The court does not find the trustee’'s
argument persuasive. The general reasoning set forth by forner
Bankruptcy Judge Richard Stageman in Matter of Pettit, 55 B.R 394,
397-98 (Bankr. S.D. lowa 1985) in support of his conclusion that a
profit-sharing plan was a simlar plan or contract is equally valid
with respect to the statutorily created plan in this case. See
also In re Hutton, 893 F.2d 1010 (8th G r. 1990) (savings and
i nvestnent plan provided by enployer was "simlar plan").
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pursuant to section 11 U.S.C. section 541(c)(2)® but on whether the

property was reasonably necessary for the support of the debtor or a
dependent of the debtor and, therefore, exenpt from the estate by
operation of |lowa Code section 627.6(8)(e).

Then In re Swanson, 873 F.2d 1121 (8th Cir. 1989), was filed. In

that decision, the Eighth Crcuit Court of Appeals held that the
debtors' interest in a Teachers Retirenent Fund created by the State
of M nnesota was property of the estate even though sone
characteristics of a spendthrift trust were present. Simlar to the
interests of the debtors in three of the four cases filed today,* the

debtors in Swanson made mandatory contributions to the

3 This court is aware of only two decisions in which it
di scussed whether a particular trust arrangenent was self-settled
and, therefore, not excluded from the bankruptcy estate. Nei t her
deci sion was subnmitted for formal publication but both are contained
in the court's official decision books maintained at the three court
| ocations in this district. In the decision cited by the trustee in
support of his argunent, the debtor had agreed to release all clains
agai nst certain defendants in a civil action in exchange for a sum of
noney that then was transferred by the defendants' insurer to a bank
that acted as a trustee of the trust fund for the benefit of the

debtor and her son. Since the debtor gave consideration for the
creation of a trust of which she was a beneficiary, the trust was
held to be self-settled. That conclusion clearly rested on the
specific facts of the case. In the other decision, the debtor nade
voluntary contributions to an ERI SA qualified plan even after |eaving
his enpl oynent with the public university enployer. The

determ nation that the property in issue was not a spendthrift trust
appears to be based on a general reading of circuit case |law and, at
best, upon an inplicit analysis of the facts under lowa spendthrift
trust |law, however, the court would have reached the sanme concl usion
if the applicable nonbankruptcy |aw had been properly reviewed and
di scussed in the deci sion.

4 The conpanion cases decided today include Matter of Bart-

ett, No. 89-1841-C (Bankr. S.D. lowa My 29, 1990), Matter of
Gouker, No. 89-1735-W (Bankr. S.D. lowa May 29, 1990) and Matter
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fund and could reach those contributions plus accunul ated interest
upon termnation of enploynent. After generally observing that
M nnesota spendthrift trust |aw was |ess than specific, the appellate
court determined that the contributions (even though involuntary) and
the potential control over the fund (even though term nating
enpl oyment technically was necessary) outweighed both the fact that
the fund could not be assigned and the fact that the creditors could

not levy against it. 1d. at 1123-24.
After the Swanson decision was published, sone of the Chapter
7 trustees for this district began filing nore objections to
retirenment plan exenptions and to both enployer and enployee
contributions.® Debtors and, in this case, counsel for |PERS have
responded by wurging this court to distinguish Swanson and In re
Graham 726 F.2d 1268 (8th Cir. 1984) and to find that the plans in
issue actually constitute spendthrift trusts under state |aw and,
accordingly, that the debtors' interests in those plans are excluded
from the estates. In Graham the appellate court affirned the

determ nati on by the bankruptcy court for the Northern District

of Layton, No. 89-1865-W (Bankr. S.D. lowa May 29, 1990).

> Athough the statenent of the issue set forth in the
appel late court decision indicates that both the enployer and the
enpl oyee contributions were the object of the trustee's turnover
action, the district court's published opinion stated that only the
enpl oyee contributions were in issue. Conpare In Re Swanson, 873 F.2d
1121, 1122 (8th Cir. 1989) with Matter of Swanson, 79 B.R 422, 423
(D. Mnn. 1987). The bankruptcy court's decision was not published.
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of lowa that the debtor was required to turn over his ERISA trust
funds to the bankruptcy trustee.

Certainly, this bankruptcy court must follow the controlling
case law of the Eighth G rcuit Court of Appeals. M ndful that ap-
pel l ate courts generally avoid determining nore than the facts and
the applicable law in a particular case warrant, this court concl udes
that the general holdings in the Swanson and the G aham deci sions
must be applied in a manner that is consistent with and limted to
the specific facts of those cases. I ndeed, to do otherw se would
work inequities in the four cases under consideration.

Hence, this court will avail itself of what m ght be deened by
sone to be a convenient point of distinction with respect to the
Swanson decision. That is, the Swanson opinion reviews the exclusion
i ssue under M nnesota spendthrift trust law. By contrast, this court
must anal yze facts somewhat simlar to those in Swanson under |owa
law in two of the cases and under Nebraska law in the other two

cases. In re Gaham 24 B.R 305, 310 n.4 (Bankr. N D. lowa 1982).

See also Swanson, 873 F.2d at 1124 ("Nevertheless, we do not intend

to state a broad rule that nonies in any statutory trust are not
excluded from the bankruptcy estate under section 541(c)(2)."). The
poi nt of distinction will be one that yields a difference.

Then, it nust be renenbered that the G aham concl usions that
only a "traditional" spendthrift trust can be excluded from the
property of the estate and that a pension plan may only be exenpted

fromthe estate flowed fromfindings that the debtor was the sole
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st ockhol der, director and officer of the corporation, whi ch
contributed approximtely $150,000.00 to his fully vested pension
pl an, and that he had resigned on the date the petition in bankruptcy
was fil ed. That latter fact nmeant that the debtor could reach the
funds wunder the terns of the plan. In turn, that nmeant the
bankruptcy trustee could recover the funds unless the court held that
the spendthrift provisions of the pension plan excluded the debtor |
s beneficial interest fromthe estate or that the debtor could exenpt
that interest fromthe estate.’

At this juncture, the court observes that its resolution of
the exclusion issue wll dispose of the other three cases under
consideration. If the court were to construe lowa spendthrift trust
| aw as being less than specific and to assess the facts in a manner
consistent with the way in which the Swanson court interpreted the

facts under M nnesota | aw, none of the cases would

6 The appellate opinion addresses only issues of law with

respect to the exclusion provision in the Bankruptcy Code
Apparently on appeal the parties did not challenge the bankruptcy
court's findings of fact and conclusion of law that the debtor's
pension plan was not a spendthrift trust under lowa |aw. Conpare In
re Gaham 726 F.2d 1268, 1270-71 with In re Gaham 24 B.R 305
310- 311 (Bankr. N.D. lowa 1982).

" Both the appellate court and the bankruptcy court address

only an issue of law with respect to the exenption provisions in the
Bankruptcy Code. Gaham 726 F.2d at 1273-74 and G aham 24 B.R at
311-12. It should be noted that the debtor in the G aham case filed
his petition on April 24, 1981. | owa Code section 627.6, which
enunmerates the personal exenptions an lowa resident may claim did
not allow any exenption for an interest in a retirenment fund unti
July 1, 1981. Acts 1981 (69 GA. ) ch. 182, § 3.



be so resol ved.
. PROPERTY EXCLUDABLE FROM THE BANKRUPTCY ESTATE

The first question that nust be addressed in all of the cases
under consideration is whether the debtors’ interest in the re-
tirement fund in issue remains property of the estate or is ex-
cluded from the estate. 11 U. S.C section 541(a)(1l) provides that

the estate consists of all legal or equitable interests of the
debtor n property as of the comencenent of the case" except as
provided in subsequent subsections. Even exenpt property is

included initially in the estate. In re Gaham 726 F.2d 1268,

1271 (8th Cir. 1984).

11 U S. C section 541 (c) (1) (A generally invalidates any
restrictions on assignment or alienation of a debtor's interest in
property. It applies to anti-alienation clauses required by the
Enpl oyee Retirenent Incone Security Act of 1974 (ERI SA). Id. at
1273. Then section 541(c)(1)(A) is nodified by 11 U S. C. section
541(c)(2) which states that "[a] restriction on the transfer of a
beneficial interest of the debtor in a trust that is enforceable
under applicable nonbankruptcy law is enforceable in a case under
this title." That qualification recognizes that the bankruptcy
trustee would not be able to defeat a restriction on the transfer of
a beneficial interest to the extent the restriction would be
enforceable under state law as of the petition date. Only to the

extent there would be no restriction would the beneficial interest be



property of the estate and, if not exenpt, subject to turnover. Cf.

In re Schauer, 835 F.2d 1222, 1225 (8th Cr. 1987) (review ng
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a nunber of case authorities supporting "the general principle that
the trustee takes only those rights that the debtor had under state
[ aw'.)
The court mnust analyze the spendthrift provisions under lowa |aw

because |IPERS is governed by lowa |aw. See In re Montgonery, 104

B.R 112, 115 (Bankr. N.D. lowa 1989) (New York |aw governed plan of
lowa debtor). lowa |aw generally recogni zes and upholds the validity

of spendthrift trusts. Matter of Estate of Dodge, 281 N W2d 447

450 (lowa 1979). "Spendthrift trusts are trusts created to maintain
a designated beneficiary and to insulate the fund fromclains of the

beneficiary's creditors.” In Re Schwartz, 58 B.R 606, 607 (Bankr

N.D. lowa 1984) (citing In re Gaham 24 B.R 305, 310 (Bankr. N.D

lowa 1982)). "Generally, a settlor cannot nmake a spendthrift trust
for his own benefit.” Schwartz, 58 B.R at 607 (referencing DeRousse

v. Wllians, 181 lowa 379, 389, 164 N.W 896, 899 (1917); Harrison v.

Cty National Bank of dinton lowa, 210 F. Supp. 362, 370 (S.D. |owa

1962); Restatement (Second) of Trusts section 156). The benefi ci al
interest remains beyond the reach of the beneficiary's creditors as
long as the plan trustee is not presently obligated to transfer the

funds to the beneficiary. In re Arney, 35 B.R 668, 671-72 (Bankr

N.D. Ill. 1983), (citing Darling v. Dodge, 200 lowa 1303, 206 N W

266, 267 (1925)).
The | ate Honorable WIliam W Thinnes, U S. Bankruptcy Judge for the
Northern District of lowa, authored the G aham and Schwartz opi nions

cited in the preceding paragraph. 1In G aham he held that
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the ERISA fund in issue was not a spendthrift trust and, theref ore,
the debtor's interest in it was not excluded from the bankruptcy
estate by operation of section 541 (c) (2) In Schwartz he reached the
same conclusion wth respect to the debtor's interest in an
I ndi vidual Retirement Account (IRA) In both cases he applied |owa
spendthrift trust law to the facts presented. In each case, his
finding of fact that the debtor was the sole settlor and the sole
beneficiary ultimately controlled his conclusion of law that the
debtor's beneficial interest was not excludable from the estate by
operation of the spendthrift provisions contained in the retirenment
pl an.

In this case, Panela Carver is not the sole settlor and the sole
beneficiary with respect to |PERS. Her interest in a retirenent
account under IPERS is not the result of her voluntary action.® Her
mandatory contributions are of benefit to other |PERS enployees.
That is, as contenplated by |Iowa Code section 97B.7 which pertains to
the plan's creation and investnments and the plan trustee's duties,
the mandatory contributions nade by the |PERS enpl oyees and matched
by the |IPERS enployers form a pool of nonies which the |PERS
Adm nistrator may nmanage and invest for the benefit of all
participants. The restrictions found in lowa Code section 97B.39 are

designed to protect the integrity of the statutorily

8 Any argunent equating the mere seeking and nmaintaining of
enpl oynent simlar to that in this case with creating or giving
consideration to a trust is strained at best. The trustee’ s reliance
on the first case discussed in footnote 3 is msplaced.
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created retirenent system

Based on this statutory schene, this court concludes that
| PERS constitutes a spendthrift trust under lowa law. It nay not
be a "traditional" spendthrift trust if the adjective refers only
to stereotypes, such as the famliar famly trust or an arrange-
ment involving no overlapping of settlors and beneficiaries.®
Yet, it certainly should be deened a traditional spendthrift trust
in theory and in practice because the state, as the ultinmate
settlor, has mandated a system for the general welfare of the
state enployees as a whole and has attenpted to protect that
retirenment system from adverse action by beneficiaries and by
creditors of the beneficiaries. To say the least, it certainly is

not a tradi- tional nonspendthrift trust. To hold otherw se woul d

"defeat the legitimte expectations of the settlor of the trust".
Gaham 726 F.2d at 1272 (quoting from H R Rep. No. 595, 95th
Cong., 1st Sess. 175-76 (1977), reprinted in 1978 U S. Code Cong.

& Ad. News 6136). See generally In re Colsden, 105 B.R 500

501-502 (N.D. lowa 1988) (observing that the Eighth G rcuit G aham
decision did not analyze whether the profit-sharing plan under
consideration was a spend-thrift trust wunder state Ilaw and
inmplying that a functional anal-ysis mght mss a distinction
bet ween a genui nely excl udabl e spendthrift trust arrangenent and a

nonexcl udabl e generic self-

® The court has been wunable to find the specific term
"traditional™ wused in conjunction with references to spendthrift
trusts in the legislative history of section 541(c)(2).
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settled and revocabl e plan).1°

It nmust be enphasized that the above concl usi on does not nean
that restrictions which are valid as to IPERS in general remain so
wWth respect to the account of an |IPERS enployee if the circum
stances on the petition date would negate the spendthrift provi-
sions as to that account. In this case, Panela Carver filed her
bankruptcy petition at a tinme when she was discharged from her
enpl oynent . This nmeans that the trustee nay reach the mandatory
contributions and accunul ated interest because the debtor may do
So. That she is contesting the discharge is of no consequence.
G Gaham 24 B.R at 313 (G ahamis right to receive the benefits
was fixed as of the date the petition was filed because he
termnated his enploynent and could claim the funds as of that
date even though he would not actually receive the funds until
Si Xty days after the close of that plan year). Thus, the
mandat ory contributions and accumulated interest in her account
are not excludable from the bankruptcy estate because the

spendthrift

1 The lower courts in the Eighth Circuit have analyzed the
exclusion issue in various ways. In re Boon, 108 B.R 697, 702-
703 (WD. M. 1989). In the Boon decision, the district court held
that the profit-sharing plan in issue was a spendthrift trust and,
accordingly, reversed the bankruptcy court's order directing the
debtors to turn over their interest in the plan to the bankruptcy
trustee. The district court engaged in an exhaustive review of the
rel evant case |law that has devel oped since the G aham decision was
rendered and concluded that "the npbst narrow, and safest, reading of
the Eighth Crcuit's opinion in Gahamis that ERI SA pension plans
may not be excluded under section 541(c)(2) nerely because they are
ERI SA pension plans" and "ERI SA plans may be excluded from the
bankruptcy estate under section 541(c) (2) if, and only if, they




qualify as an enforceable spendthrift trust under applicable state
law'. [Id. at 702 and 706.
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provisions as to those contributions were not in full force and
effect on the date the petition was fil ed.
M. PROPERTY EXEMPT FROM THE BANKRUPTCY ESTATE

G ven the court's preceding conclusion that Panela Carver's
benefi ci al i nt erest in her mandatory contributions and the
accunmul ated interest is not excluded fromthe estate, the next issue
that nmust be addressed is whether she may exenpt that property from
the estate. The discussion begins with a review of 11 U S. C. section
522(b) which provides in relevant part:

Not wi t hst andi ng section 541 of this title, an
i ndi vidual debtor may exenpt from property of

the estate the property listed in either
paragraph (1) or, in the alternative, paragraph
(2) of this subsection. ...Such property is--

(1) property that is specified under subsection
(d) of this section, unless the State |aw that
is applicable to the debtor under paragraph (2)
(A) of this subsection specifically does not so
authorize; or, in the alternative,

(2) (A) any property that 1is exenpt under
Federal law, other than subsection (d) of this
secti on, or State or | ocal |l aw that is
applicable on the date of the filing of the
petition at the place in which the debtor's
domcile has been located for the 180 days
i mmedi ately preceding the date of the filing of
the petition..

As permtted by section 522(b)(1), lowa opted out of the federal
exenptions set forth in 11 U S. C section 522(d) by operation of |owa

Code section 627.10." Like the debtors in the other cases

1 | owa Code section 627.10 states:



A debtor to whomthe |aw of this state applies
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deci ded today, Panela Carver resided in lowa for nore than 180 days
i medi ately preceding the petition date. Accordingly, she may exenpt
the property in issue to the extent permtted, if at all, under
Federal |aw other than section 11 U.S. C. 522(d) or under |owa
or | ocal |aw

Wth respect to the exenption options under Federal |aw, the
Eighth Circuit Court of Appeals nade it very clear that any
prohi bition on assignment or alienation pursuant to 29 U S.C. section
1056(d) (ERISA) or 26 U.S.C. section 401(a) (IRS) did not constitute
a federal exenption under section 522 (b) (2) (A). Gaham 726 F.2d
at 1273-74. Then in Swanson, the appellate court made the follow ng

observati ons:

The debtors elected the federal exenptions which do not
exenpt retirenment funds such as those involved in this
case. The debtors' decisions seem to have been
notivated by a belief that the retirenment funds at issue
woul d be excluded from their bankruptcy estate pursuant
to 11 U S.C. 8 541(c)(2). In any event, it is clear
that had the debtors selected the exenptions provided
under M nnesota law the retirement funds in this case
woul d have been exenpt.

Swanson, 873 F.2d at 1122.
It nust be renenbered that the debtors in Swanson were free

to choose either the section 522(d) exenptions pursuant to section

on the date of filing of a petition in bankruptcy
is not entitled to elect to exenpt from property
of the bankruptcy estate the property that 1is
specified in 11 U S. C. sec. 522 (d) (1979) . This
section is enacted for the purpose set forth in 11
U S.C. sec. 522(b)(1) (1979).



Acts 1981 (69 G A ) ch. 182, § 2.
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522(b) (1) or the section 522(b)(2)(A) federal exenptions (in addition
to state and | ocal exenptions) pursuant to section 522(b)(2) because
M nnesota did not opt out of the federal exenption schene. As the
quote indicates, the debtors chose the first option, neaning they
could not then claimthe section 522 (b) (2) (A) federal exenptions.
Hence, the first sentence in the above quote does not appear to be
relying upon the G aham hol ding that certain plans can not be
exenpt ed under section 522(b)(2)(A) but rather seens to be based on
unstated findings that the plan in i ssue does not satisfy the

requi rements of section 522 (d) (10) (E)

12 11 U.S.C. section 522(d)(10)(E) provides:
(d) The following property nay be exenpted under
subsection (b)(1) of this section:

(10) The debtor's right to receive--

(E) A paynent under a stock bonus,
pension, profit-sharing, annuity, or simlar
plan or contract on account of illness,
disability, death, age, or length of service, to
the extent reasonably necessary for the support
of the debtor and any dependent of the debtor,
unl ess- -

(1) such plan or contract was
established by or wunder the
auspi ces of an insider that
enpl oyed the debtor at the
time the debtor's rights
under such plan or contract
ar ose,

(i) such paynment is on account of
age or length of service; and



(rit) such plan or contract does
not qualify under section
401(a) 403(a),
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Additionally, since the G aham decision previously found that ERISA
regul ated private enployer plans and that, |ike non-ERI SA plans,
such plans could be exenpt under section 522 (d) (10) (E) , it is
reasonable to assunme that the Eighth Crcuit also concluded that the
plan in Swanson was not an ERI SA qualified plan. Gaham 726 F.2d at
1272 and 1274. A determination that the Mnnesota Teachers
Retirement Fund is not an ERI SA qualified plan appears in any event

to be consistent with the statutory franmework of ERISA '

403(b), 408, or 409 of the Internal
Revenue Code of 1954 (26 USC 401(a),
403(a), 403(b), 408, or 409).

3 1t might be argued that the Eighth Circuit Court of Appeals
determ ned that a statutory retirement systemis not a "simlar plan
or contract" under the federal exenption; however, such a conclusion
appears to be at odds with its subsequent observation that "if
541(c) (2) were construed to exclude retirenent funds from the
bankruptcy estate then the part of the Code which provides a |limted
federal exenption for these funds would be rendered neaningless"”.
Swanson, 873 F. 2d at 1124. See supra note 2 (the trustee did not
rely upon the Swanson | anguage).

4 The controlling ERI SA provisions state in part:

Except as provided in subsection (b) of this
section, the provisions of this title and title IV
shall supersede any and all State |aws insofar as
they may now or hereafter relate to any enployee
benefit plan described in section 1003 (a) of this
title and not exenpt under section 1003(b) of this
title.

29 U.S.C. 1144(a).



The provisions of this title shall not
apply to any enpl oyee benefit plan if--

(1) such plan is a governmental plan
as defined in section 1002(32) of this



18

Returning to the facts of this case, Panela Carver can not
exenpt the IPERS retirement account under a section 522 (b) (2) (A
federal exenption. |IPERS is a creature of state |law and as such is
not simlar to any of the property interests 'set forth in the
| egislative history of section 522 (b) (2) (A . See G aham 726 F.
2d at 1274 ("The pensions, wages, benefits and paynents included in
the illustrative list are all peculiarly federal in nature, created
by federal law or related to industries traditionally protected by
the federal government."). Since lowa has opted out of the federa
exenption scheme, the debtor can not utilize section 522(d)(10)(E).

Accordingly, the court nust now determne whether the
retirement account in this case is exenpt under lowa |aw. . Notably,
the analysis in this particular case is not limted to a review of
lowa Code Chapter 627, which is a general exenptions statute. The
court first must determ ne whether Panela Carver may utilize the
specific exenption found in lowa Code Chapter 97B, which creates and
governs | PERS. To that end, the last sentence in the above quote
from the Swanson decision requires at least a f ew paragraphs of

revi ew

title...
29 U.S.C 1003(b).

The term "governnental plan" neans a plan
established or maintained for its enployees by
the Governnment of the United States, by the
governnment of any State or political subdivision
t hereof, or by any agency or instrunentality of
any of the foregoing...

29 U.S.C. § 1002(32).
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Al t hough the appellate court indicates that the debtors could
have exempted the retirement funds if they only had clainmed their
exenptions under M nnesota |aw rather than under the federal schene
of exenptions, it does not identify the state |aw. I ndeed, if the
debtors in the Swanson case had clained their exenption under
M nnesota’ s general exenptions statute, they would have been required
to prove the extent to which the exenption was reasonably necessary
for their support or the support of one of their dependents.!® Since
no discussion of facts that would allow determ nation of such an
issue appears in either the district court decision or in the
appellate opinion, it is not likely that the last sentence of the
guote on page 15 of this decision is referring to the genera
exenption statute.

This court nust assune that the Eighth Crcuit Court of Appeals
concluded in Swanson that section 522 (b) (2) (A) includes anti-

alienation provisions in state or |ocal statutes which create

M nnesota Statutes section 550.37 is a general exenptions

statute. Subdi vision 1 provides that “[t]he property nentioned in
this section is not liable to attachnment, garni shnent, or sale on any
final process, issued from any court". Subdi vi sion 24 nmakes

reference to:

The debtor's right to receive present or
future paynents, or paynments received by the
debtor, under a stock bonus, pension, profit
sharing, annuity, individual retirenent
account, individual retirenent annuity,
sinplified enpl oyee pension, or sinlar plan
or contract on account of illness,
disability, death, age, or length of service,
to the extent reasonably necessary for the
support of the debtor and any dependent of
t he debtor.
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and govern retirenment systens." 1 See In re Oson, 108 B.R 232

(Bankr. W D. M. 1989) (debtors were allowed to exenpt their
interest in Mssouri Public Retirenment System under the specific
exenption found in the statutory schenme governing the retirenent
systemrather than under the general exenption statute, which would
have required an additional determ nation regarding the extent to

whi ch the funds were reasonably necessary for the support of the
debtors or a dependent of the debtors). The appellate court’s

determ nati on appears to accept that a state can enact--w thout
violating the Supremacy C ause of the United States Constitution --an

unlimted exenption in the governing statute which is

6 The anti-alienation statute in effect at the time the
petition was filed in the Swanson case provi ded that:

The right of a teacher to avail hinmself of the benefits
provided by this chapter, is a personal right only and
shall not be assignable. Al noneys to the credit of a
teacher's account in the fund... shall belong to the
state of Mnnesota until actually paid to the teacher
or his beneficiary pursuant to the provisions of this
chapter. Any power of attorney, assignment or
attenpted assignnent of a teacher's interest in the
fund, or of the beneficiary's interest therein, by a
teacher or his beneficiary, including actions for

di vorce, |egal separation, and child support, shall be
null and void and the sane shall be exenpt from

gar ni shment or |evy under attachnent or execution and
fromtaxati on under chapter 291

Swanson 873 F.2d at 1122-23 (quoting M nnesota Statutes section
354.10 (1982)). The M nnesota Teachers Retirenent Association had
relied upon this provision in arguing that the property in issue was
excl uded by operation of section 541 (c) (2). It should be noted
that the debtors were not a party to the controversy between the
bankruptcy trustee and the Association in the Swanson case.
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significantly at odds with the Bankruptcy Code's enphasis on all ow ng
a debtor to retain only as nuch as is necessary f or a fresh start. 1/
Al so, with respect to the Swanson case, that determ nation nust rest
again upon the prem se that ERI SA does not apply to the M nnesota
Teachers Retirenment Fund and, accordingly, that the specific
exenption provided in Mnnesota Statutes section 354.10 does not

relate to the enployee benefit plan in the sense contenplated and

prohi bited by section 514(a) of ERI SA See In re MKeag, 104 B.R

160, 162 n. 4 (Bankr. D. Mnn. 1989) (preenption of state |aw was

not in issue because ERI SA provisions did not

Y Pursuant to Article |, section 8 of the United States
Constitution, Congress has the power to enact the |aws on bankruptcy.
In accordance with Article VI, section 2 of the United States
Constitution, those bankruptcy laws are part of the suprene |aw of
the |and. Li ke Congress' expressed intent that applicable
nonbankruptcy |laws be considered with respect to an exclusion issue
under section 541 (c) (2) , the legislative history for section 522
(b) suggest s t hat Congr ess i ntended that only applicabl e
nonbankruptcy |aw be considered with respect to an exenption issue.
"It [section 522(b)] permts an individual debtor in a bankruptcy

case a choice between exenption systens." House Report No. 95-595,
95th Cong. Ist Sess. 360-1 (1977) (enphasis added) . "It (section
522(b)) permts a debtor the exenptions to which he is entitled under
other Federal law and the law of the State of his domicile."” Senate

Report No. 95-989, 95th Cong. 2d Sess. 75 (1978) (enphasis added).

If a court in a state that has opted out of the federal
exenpti on schene considers nore than the exenption system under state
or local law (which would include general exenption statutes and
those additional statutes specifically referring to an individual
debtor's needs), allowed exenptions may far exceed those contenpl ated
by Congress as being part of a state's exenption system I ndeed,
this court respectfully suggests that concluding that a statute,
whi ch contains anti-alienation and specific exenption provisions, is
not a justifiable basis for finding that a plan is a spendthrift
trust (that the debtors' interest in the plan is excluded from the
estate) but is a ground for allowing all of the interest in the plan
to be exenpted from the estate will yield inequitable results not
i nt ended by Congress.
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apply to the governnental plan). See generally Mackey v. Lanier

Col l ections Agency & Service, Inc., 486 U S. 825, 100 L.Ed.2d 836,

108 S. C. 2182 (1988) (Ceorgia statute which provided treatnent. for
ERI SA enpl oyee welfare benefit plans that was different from that
provi ded for non-ERI SA plans was preenpted by ERISA). '8 Cf. Baxter By
And Through Baxter v. Lynn, 886 F.2d 182 (8th G r. 1989)

18 ERISA section 514(a), as codified at 29 U.S.C. section 1144(a),
preenpts any and all state |laws that nake reference to ERI SA plans
even when those state |laws are consistent with the federal statutory
schene. Mackey v. Lanier Collections Agency & Service, Inc., 486
U S. 825, 100 L.Ed.2d 836, 108 S.Ct. 2182, 2185 (1988).

Many district and bankruptcy court decisions regardi ng exenption
issues pertaining to retirenent plans discuss the Mackey decision.
At this point in tine, the najority appear to hold that ERI SA section
514(a) preenpts both specific exenptions in state |aws creating and
governing plans and also personal exenptions in general exenption
st at ut es. See In re Conroy, 110 B.R 492 (Bankr. D. Mnt. 1990)
(finding opt-out state's general exenption statute preenpted as to
ERISA plans and citing numerous cases finding both specific and
general state exenption statutes preenpted). See also In re Gaines,
106 B.R 1008 (Bankr. WD. M. 1989) (opt-out state's general
exenption statute preenpted to the extent that it relates to ERI SA);
In re Bryant, 106 B.R 727 (Bankr. MD. Fla. 1989) (opt-out state's
exenption statute referring to ERISA pensions was preenpted as to
ERI SA references); In re Sheppard, 106 B.R 724 (Bankr. M D. Fla.
1989) (opt-out state's exenption statute referring to ERI SA pensions
was preenpted as to ERISA references); In re Weks, 106 B.R 257
(Bankr. E.D. Ckla. 1989) (opt-out state's general exenption, statute
referring to ERISA plans only was preenpted); and In re Flindall, 105
B.R 32 (Bankr. D. Ariz. 1989) (opt-out state's general exenption
statute allowi ng ERI SA pl an exenption was preenpted). But see, Inre
Vol pe, 100 B.R 840 (Bankr. WD. Tex. 1989) (state exenption statute
was not preenpted as it was not "related to" ERISA within the meaning
of 29 U S.C. section 1144(a) ); 1In re Bryan, 106 B.R 749 (Bankr.
S.D. Fla. 1989) (state exenption statute not preenpted, adopting
Vol pe analysis); In re Mrtinez, 107 B.R 378 (Bankr. S.D. Fla.
1989) (opt-out state's exenption clause allow ng exenption of ERISA
pl ans was not preenpted as it was not in conflict with federal |aw);
and In re Seilkop, 107 B.R 776 (Bankr. S.D. Fla. 1989) (opt-out
state's exenption statute not preenpted, adopting Martinez anal ysis).
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(ERI SA preenpted any state statute or conmon |aw which restricts a

plan's right of subrogation); Davis v. Otuma YMCA 438 N W2d 10,

12-13 (lowa 1989) (ERISA preenpted clains based on state statutes
that related to an enployee benefit plan and did not fall within any

of the preenption exceptions). See also Bricker v. Mytag Co., 450

N. W2d 839, 841-42 (lowa 1990) (ERI SA did not preenpt indirect action
by forner enpl oyees agai nst former enployer).

This court nust follow the conclusion of |aw reached in the Swanson
deci sion. That conclusion is not based on any factual point that can
be distinguished in a valid manner. That is, even though the debtors
in Swanson could not actually demand the funds as of the petition
date but Panela Carver could do so, the circuit court's holding with
respect to exenption was focused on property that was not excluded
from the estate. That is this court's focus at this point in the
anal ysi s. *° Hence, the funds which Panela Carver actually could
obtain as of the petition date are exenpt under |owa Code section
97B.39. Unlike the alternative analyses in the three other cases
deci ded today, the court need not consider whether those funds are

reasonably necessary for Pamela Carver's

19 The court appreciates that |ogic otherwi se would suggest

that Panela Carver should not benefit from the Swanson concl usion of
| aw that she may claimthe specific exenption under |PERS rather than
prove her exenption under lowa s general exenption statute. That is,
her ability to claimher contributions and accunul ated interest as of
the petition date, in essence, takes those funds out of the
spendt hrift trust and, concom tantly, beyond the protective
paraneters of the plan's spendthrift provisions.
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support or the support of any of her dependents as woul d ot herw se be
required by lowa's general exenption statute.?° Li kewi se, a

consi deration of the turnover issue is not necessary in this case.?

CONCLUSI ON
WHEREFORE, based on the foregoing analysis of the facts and the | aw,

the court finds that | PERS constitutes a spendthrift trust

The court recognizes the inequities that would result if the
di sposition in each of the three other cases decided today rested
upon the alternative analysis rather than upon a conclusion that the
property in issue is excluded from the estate. Panel a Carver not
only can make a claim for her contributions and accunul ated i nterest
from the plan administrator as of the petition date but also can
claim the funds exenpt w thout satisfying the "reasonably necessary
for support” standard in lowa’s general exenption statute. Yet ,
neither the debtor in the Gouker case nor in the Layton case may do
so because the relevant specific exenption arises under state or
local Iaw which is not the law of their domiciles. The debtor in the
Bartlett case does not have the benefit of any specific exenption
statute because her interest is in an ERISA qualified profit-sharing
pl an. Hence, the other three debtors would be required to satisfy
the "reasonably necessary for support" test. The debtors in the '
Layton and Bartlett cases would not neet that statutory requirenent.
Furt her evidence woul d be taken in the Gouker case.

21 Assuming for analysis purposes that Panmela Carver would not
satisfy the general exenption standard if she were required to do so,
a trustee could nove for a turnover of the property from her by
notion and with little delay in the adm nistration of the estate. By
contrast, the trustees in the other cases would be required to file
conpl ai nts agai nst the plan adm nistrators seeking a turnover of the
property of the estate pursuant to 11 U S. C section 542 and
Bankruptcy Rule 7001(1). Since the debtors have no present right to
demand any amount from the plan adm nistrators, the ultimte nerits
of pursuing such actions are dubious at best. Cf. 1n re Schauer, 835
F.2d 1222, 1227 (8th Cr. 1987) (recognizing that certain action
taken by trustee based upon the rights a debtor has may result in
considerable delay in the administration of the estate and in the
cl osing of the case).
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under lowa |aw and, accordingly, concludes that |IPERS is excluded
from the bankruptcy estate by operation of 11 U S C section 541
(c) (2). The court further finds that when a debtor is able to reach
that debtor’s I PERS contributions and accunul ated interest as of the
petition date, those funds are deenmed to be beyond the spendthrift
provisions of the statutory trust and, accordingly, not excluded from
t he bankruptcy estate.

The court finds that the debtor in this case could reach her
contributions and accunulated interest as of the petition date but
that such property of the estate is exenpt pursuant to |Iowa Code
section 97B.39, by operation of 11 U S. C. section 522 (b) (2) (A

and as inplicitly interpreted by controlling circuit case | aw.
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ORDER

THEREFORE, the trustee's objection to exenption is overrul ed and
his notion for turnover is denied.

Signed and filed this 29th day of My, 1990

LEE M JACKW G
CH EF U.S. BANKRUPTCY JUDGE



