UNI TED STATES BANKRUPTCY COURT

For the Southern District of |owa

In the Matter of
BLURI DG FARMS, | NC., Case No. 87-251-C J

Debt or. Chapter 12

ORDER

On March 23, 1988 the following matters cane on for hearing in
Des Moines, lowa: (1) confirmation of plan; (2) notion to nodify stay
filed by Ckey-Vernon First National Bank (Bank); and (3) notion to
dismiss filed by the Bank. Mark S. Lorence appeared on behal f of the
debtor. Steven H Krohn appeared on behalf of the Bank. David L
Davitt appeared on behalf of the Federal Land Bank (FLB). Anita L.
Shodeen, standing Chapter 12 trustee appeared. The renaining
unresol ved di sputes concern only the debtor and the Bank. The record
in this case consists of the materials entered into evidence at the
hearing, a transcript of the hearing and the parties' posthearing
briefs. The court considers the matter fully submtted.

FACTUAL BACKGROUND

The debtor filed a petition for relief under Chapter 12 on
February 2, 1987. |Its 920 acre farmis located in Adans County and

is devoted primarily to growing row crops and feeding cattle.
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On April 24, 1987 the Bank filed a proof of

clai mof $504,152.19. This claimis secured by a nortgage interest

the debtor's real estate and a bl anket security

debtor's chattels. It
real
nort gage hol ders.
security interest

time of the hearing,

machi nery had not decli ned.

The debtor's operation has generated substanti al

filing date.

i s undi sputed that the Bank's interest

in machi nery and vehicles is $86, 500. 00.

cl ai m evi denci ng a
in
interest in the

in the

estate has no value after considering the clains of superior

The parties stipulate that the value of the Bank's

At the

the Bank admtted that the value of the

i ncone since the

The record shows that this i ncome consists of

gover nment program paynments and proceeds from crops pl anted

postpetition and fromcustomcattle feeding.

summari zed as foll ows:

PIK certificate.......... $ 6,632.38
Gain.......... .. 76, 795. 00
Custom Feeding............ 31, 000. 00

Total ..... $114, 427. 38

The parties agree this incone is unencunber ed.
reflected in the debtor's |iquidation analysis.
Under its plan,
secured claimat $86, 500. 00.
10. 75% for yearly paynents of $18, 208. 60.
the first

on January 15 of each successive year.

For the first year of the plan,

It anprtizes the clai mover

The debt or

This incone is

This incone i s not

the debtor proposes to fix the Bank's all owed

7 years at

pl ans to pay

installment on the effective date of the plan and paynents

t he debtor proposes to
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pl ant approxi mately 290 acres of corn and 365 acres of beans. The
debtor's grain inconme projections are based on a yield of 125 bu./a.
for corn and 40-45 bu./a. for beans. The ASCS proven yield for the
debtor's farmis 103 bu./a. for corn. din R CGoldsmth, Jr
president of the debtor stated that in 1987 the corn yield was 150
bu./a. Average yields for the debtor's farmfrom 1983 through 1986

are sunmmari zed bel ow

Corn Beans

1983 77 bu./a. 36 bu./a.
1984 105 bu./a. 32 bu./a.
1985 114 bu./a. 42 bu. / a.
1986 120 bu./a. 39 bu./a.
Aver age 104 bu./a. 39.25 bu./a.

The record does not clearly indicate what prices the debtor
anticipates receiving for its crop. The debtor plans to rent an
addi tional 200 acres in 1989 and 1990. The debtor had not entered
into a |l ease as of the hearing date.

Wth respect to customcattle feeding the debtor does not plan to
feed cattle until the fall of 1988. This will permt the debtor to
mar ket stored grain and apply the proceeds to debt repaynent. The
debtor expects to ultinmately feed 500 cattle on a continual basis.

The debtor's cash fl ow does not provide an expense category for
machi nery repl acement or for income taxes. The cash flows show a
yearly machi nery repair expense of $6,280.00. Repair expenses for

past years are set out as foll ows:



1983 $13, 293. 00
1984 $ 9,295.00
1985 $ 8,176.00
1986 $13, 049. 63

M. CGoldsmith stated that the reason the projected repair expense is
| ower than past actuals is that during years of high expenses the
debtor had to repair or replace feed and cutter chains for silos.
M. CGoldsmith testified that each cutter chain cost approxi mately
$4, 000. 00.

The court notes that the cash flows reflect a yearly paynent to
t he Bank based on a 5-year anortization whereas the body of the plan
calls for a 7-year anortization. The debtor's cash flows are

summari zed as foll ows:
3/'88 - 2/'89

I ncone
Crops $167, 132. 00
Cust om Feedi ng 90, 160. 00
Far m Program Paynent s 45, 772. 38
Carryover 35, 000. 00
Tot al $338, 064. 38
Expenses

Fertilizer $0. 00
Hi red Labor 12, 000. 00
Spray and Chenical s 0. 00
Seed 0. 00
Taxes 5, 189. 00
I nsur ance 7,604. 00
I nt erest 1, 705. 00
Aut o 375. 00
Fuel 6, 737. 00
Machi ne or CustomHre ............... 9, 700. 00
Freight and Trucking ..................... 0. 00
Machinery Repairs .................... 6, 280. 00
Oher Repairs ......... ... 800. 00
Utilities ... ... . .. 4, 445. 00

Rent . ... . e 0. 00






Li vest ock 0. 00
Pur chased Feed 7, 400. 00
Pur chased Feeder Stock 0.00
Dryi ng 852. 00
Corn Purchase for Feed 0.00
Fam |y Living 15, 000. 00
Tot al $78, 087. 00
G oss Profit $259, 977. 38
Debt Service 217, 726. 00
Cash Position $ 42, 251. 38
3/’ 89 2/ 90
I ncome

CrOPS « i $118, 880. 00
CustomFeeding ..................... 128, 150. 00
Farm Program Paynents ............... 48, 640. 00
Carryover . ... .. 42,251. 38
Total .......... $337,921. 38

Expenses
Fertilizer ....... ... .. . ... . ... ..... $ 17, 250. 00
Hred Labor .......... ... ... ... ... .... 12, 000. 00
Spray and Chemicals .................. 9, 450. 00
Seed ... 11, 867. 00
TaAXES . 10, 378. 00
Insurance ........... ... 7, 604. 00
Interest ........ . . . . . . 0. 00
AUt O .. e 375. 00
Fuel = ... . 7, 880. 00
Machi ne or CustomHre .............. 11, 700. 00
Freight and Trucking ..................... 0. 00
Machinery Repairs .................... 8, 135. 00
Oher Repairs ........ ... 800. 00
Utilities .. ... .. 4,445. 00
Rent . ... .. .. 22, 400. 00
Livestock Expense ........... ... .. .. ..... 0.00
Purchased Feed .......... ... ... ...... 14, 800. 00
Purchased Feeder Stock ................... 0. 00
Drying ... @ o 3, 050. 00
Family Living .......... ... ... ....... 16, 200. 00
Total .......... 1158, 334. 00
Goss Profit....... ... . $179, 587. 38

Debt Service

.. 92, 794.

32



Cash Position ...... $ 86, 793. 06



................... 3/ 90 2/ 91

| ncone
Crops . ... $118, 880. 00
Leased Goods ...... 14, 800. 00
Custom Feeding . ... 128, 150. 00
Farm Program Paynments ............... 48, 640. 00
Carryover ... ... 86, 793. 06

Total .......... $397, 263. 06

Expenses
Fertilizer ....... .. ... . .. . . . ... ... $ 17, 250.00
Hred Labor ......... ... ... ... ... .... 12, 000. 00
Spray and Chemcals .................. 9, 450. 00
Seed . ... 11, 867. 00
Taxes . ... e 10, 378. 00
Insurance . ......... ... 7, 604. 00
Interest . ... . . . e 0. 00
AUt O . . 375. 00
Fuel . ... . . . 7, 880. 00
Machi nery or CustomHre ............ 11, 700. 00
Freight and Trucking ..................... 0. 00
Machinery Repairs .................... 8, 135. 00
Oher Repairs .......... ... 800. 00
Utilities ... ... ... 4,445, 00
Rent ... ... .. . 22, 400. 00
Li vestock Expense ...................... 555. 00
Purchased Feed ... ................... 15, 170. 00
Purchased Feeder stock ................... 0. 00
Drying ..o 3, 050. 00
Corn Purchase for Feed ................... 0. 00
Family Living ..................... $ 16, 200. 00

Total .......... $159, 259. 00

Goss Profit...... ... . .. $238, 004. 06

Debt Service........ ... 92, 794. 32

........................................ $145, 209. 74

DI SCUSSI ON



The Bank first argues that the debtor's plan fails to satisfy the
"best interest of creditors test" found at 11 U S.C section

1225(a)(4). This provision states:
(a) Except as provided in subsection (b),
the court shall confirma plan if--
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(4) the value, as of the effective date

of the plan, of property to be distributed

under the plan on account of each all owed

unsecured claimis not |less than the

anount that would be paid on such claimif

the estate of the debtor were |iquidated

under chapter 7 of this title on such

dat e.
Id. The Bank equates "on such date" with "the effective date of the
the plan". The Bank argues that the postpetition assets acquired by
the debtor would be available to unsecured creditors if a Chapter 7
i quidation were conducted on the effective date of the plan. The
Bank concludes the "best interest of creditors test” is not net
because the debtor did not include those proceeds in its |iquidation
anal ysi s.

The debtor contends that "on such date" refers to the date the
debtor filed its bankruptcy petition. It maintains that the Bank's
interpretation would place debtors in a "no win" situation. The
debtor describes a scenario where it wll use its best efforts to
generate postpetition inconme to nmake the plan feasible only to have

its efforts be in vain as all such inconme will be paid to unsecured

cl ai mhol ders.

In the recent case of Inre N elsen, 86 B.R 177 (Bankr. E. D

Mo. 1988), the debtors did not include their unencunbered 1987 crop
in the liquidation analysis. The unsecured creditors argued that the
debtors failed to satisfy section 1225(a)(4) in that the 1987

proceeds woul d have been paid to them had the estate been |iquidated



under Chapter 7. The debtors maintained that their plan was based on

use of the funds fromthe 1987 harvest and that it would
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be unfair to base a confirmation determ nation on the timng of the
har vest .
The Ni el sen court rejected the creditors' argunent. |n doing so
the court first noted the appropriateness of |ooking to cases
interpreting 11 U S.C. section 1325(a)(4) given that this provision

is identical to section 1225(a)(4). The court cited Hollytex Carpet

MIlls v. Tedford, 691 F.2d 392 (8th G r. 1982), wherein the Ei ghth

Circuit Court of Appeals held that "on such date" in section
1325(a) (4) neant the petition date, not the confirmation date. The

circuit court principally relied upon In re Statnore, 22 B.R 37

(Bankr. D. Neb. 1982), wherein a bankruptcy court concluded that "on
such date" referred to the effective date of the plan but not to the
assets in existence as of the effective date. Consequently, the
bankruptcy court in the Ni el sen case concluded that "the |iquidation
val ue to be used when conparing the anount to be paid to all owed
unsecured cl ainms, either under the proposed plan or Chapter 7
liquidation is to be determned as of the date of the filing of the
petition". Nielsen at 6.

In declining to follow the Ni el sen analysis, this court notes at
the outset that both the Hollytex decision and the Statnore opinion
focused on postconfirmati on nodifications of Chapter 13 plans. 1In
Hol | ytex, the debtor elected federal exenptions pursuant to 11 U S.C
section 522(d) at the tinme the original plan was confirmed. On the

date the third nodification was filed, Arkansas opted out of the
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federal exenption schenme as permitted by 11 U S.C. section 522(b)(1).
Accordingly, the creditors objected to the continued use of the
federal exenptions by the debtors. |In affirmng the district court
whi ch had overruled the creditor's objection, the per curiamcircuit

opi ni on observed that:

The court found that a debtor may exenpt any property that
is exenmpt under federal, state or local |law on the date of
filing of the petition. 11 U.S.C. 8§ 522(b). The petition
comences the case. 11 U. S.C. 8§ 101(31). The fact that a
nodi fication was filed at a | ater date does not change the
effective date of the plan for the purpose of electing
exenpti ons.

Appellant's claimthat it would receive a greater paynent
under Chapter 7 is based on the erroneous assunption that
the effective date of the plan is the date of the |ast
nmodi fication.

Hol ytex at 393. The Hollytex court included the follow ng quote

fromthe Statnore decision:
The debtors point to 11 U.S.C. § 1325(a)(4)
whi ch provides that the court shall confirma
plan if:

the value, as of the effective date of
the plan, of property to be distributed
under the plan on account of each all owed
unsecured claimis not |less than the
anount that would be paid on such claimif
the estate of the debtor were |iquidated
under chapter 7 of this title on such
dat e;

The issue before [the court] is to which date
the statutory | anguage "on such date" refers.

The debtors argue that the statutory | anguage
refers to "the effective date of the plan" and
that, as a result, the date of their proposed
nodi fi cation, which would take effect today



rather than at sone earlier point intinme, is to
be the neasure for the
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anobunt to be paid to unsecured creditors.

It is difficult to read the statutory |anguage
as referring to other than "the effective date
of the plan.”

Historically, the date of the filing on the
petition in bankruptcy has been the cl eavage
date in defining rights of the debtor and his
creditors. Trustee's avoi ding powers generally
arise on that date and the debtor's rights in
exenpt property also are defined on that date.
Not hing in the | egislative history suggests
that this historical concept is expressly
nodi fied by the use of the statutory | anguage
now under consi deration

Hol [ ytex at 393 (quoting Statnore at 38) (enphasis in the original).
In the Statnore case, the debtors attenpted to reduce the anount
payabl e to unsecured creditors under the already confirnmed plan from
$6,000 to zero. The debtors contended that the assets to which
unsecured creditors could have | ooked for recovery at the tinme of
confirmati on had changed and would be totally exenpt under applicable
law. Accordingly, the debtors argued that the unsecured creditors
woul d receive nothing if, as of the nodification, the estate were
| i qui dat ed under Chapter 7.

This court is reluctant to place too nmuch reliance on Hollytex
and Statnore in resolving the section 1225(a)(4) issue in favor of
the debtor, in part, due to two nore recent decisions of the Eighth

Circuit Court of Appeals. In In re Lindberg, 735 F.2d 1087 (1984),

t he Chapter 13 debtors designated a honestead exenption in their hone



in town rather than in their farm However, while the Chapter 13

case was pendi ng and before the case was converted to
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Chapter 7, the debtors noved to the farm Upon conversion, the
debtors filed an anended schedul e changi ng their homestead exenption
fromthe $20,000 they had in the town honme to the $80, 000 they had in
the farm The circuit court found that the date of conversion, not
the date of the original petition, controlled the choice of
exenptions. Anmong other things, the circuit court observed that 11
U S.C. section 522(b)(2)(A), which allows a debtor to exenpt property
under federal, state or local lawin effect on the petition date, and
section 11 U S.C. 348(a), which provides that conversion does not
effect a change in that date, did not prohibit the exenption in the
homestead. 1d. at 1089. !

The Lindberg court pointed out that the date of conversion
controlled what is property of the estate. It reasoned that to
restrict exenption clainms to the petition date would prohibit a
debtor from exenpting any property acquired postpetition and woul d
result in the debtor |osing exenptions upon any postpetition

exchange. 1d. at 1090.
In Education Assistance Corp. v. Zellner, 827 F.2d 1222 (8th

Cir. 1987), the circuit court found that the bankruptcy court's

failure to include a $6,000 | unp-sum postpetition paynment from a
retirement fund and subsequent transfer to an | RA account was
harm ess error under the facts of the case. The appellate court

poi nted out that the Chapter 13 estate

! The Li ndberg panel did not discuss Hollytex. G ven that Hollytex
dealt with a change in the applicable | aw whereas Lindberg dealt with a
change in exenption claimunder the same applicable law, the two decisions
shoul d not be construed as inconsistent.
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i ncl udes property acquired during the pendency of the case pursuant
to 11 U -S.C. sections 541 and 1306(a)(1). 1d. at 1224. The court

then set out the following quote fromb5 Collier on Bankruptcy §

1325.05[2] [a]:
The date of the valuation of the property to be
di stributed under the plan, as well as the date
as of which the conceptualized chapter 7
liquidation is to have taken place, are one and
the sanme; both relate to the effective date of
the plan..... of course, the effective date of
t he pl an cannot be antecedent to the
confirmation hearing at which the issues raised
by section 1325(a)(4) are to be heard by the
court.

Zell ner at 1225. The circuit court concluded that the record did not
establish that the plan distribution to unsecured creditors was | ess

t han what they would receive if the $6,000 had been taken into

account in the best interest of creditors test. 1d. at 1225. ?

2 The Zell ner panel set forth its analysis in a footnote:

If EAC were to receive a 71% pro rata share of the
$6,000 (the sane share as it is receiving under the
Chapter 13 plan), it would anount to $4,260. The only
way to accurately conpare this ampunt with the anopunt
to be received under the Chapter 13 plan is to take
the present value of the series of future paynents
provided for in that plan. In re Hardy, 755 F.2d 75,
76-78 (6th Cir. 1985). EAC would have to receive a
26. 7% rate of return on $4,260 to equal the present

val ue of the series of future paynments provided for in
the plan. EAC provided no evidence to the district
court establishing an anticipated rate of return. It
woul d be unreasonabl e

(continued on p. 13)
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Unli ke the fact patterns in Hollytex and Statnore, the present
case does not entail a nodification of a confirmed plan. Unlike the
Hol | ytex case, this court is not analyzing any change in the

applicable law. Rather, as in Lindberg and Zell ner, the focus is on

the property of the estate. It is this court's opinion that the
Zel l ner case requires that the best interest of creditors test be
based on property of the estate as of or close to the tinme of the

confirmation hearing. Cf. In re Robinson Ranch, 75 B.R 606 (Bankr.

D. Mont. 1987) (valuation should be as of or as close to the

effective date of the plan as possible); Matter of MIleson, 83 B.R

696 (Bankr. D. Neb. 1988) ("effective date" for purposes of section
1225 is the date on which the Chapter 12 plan becones binding on the
debtor and the other parties in interest and, therefore, occurs on or

after the date on which the confirmation order is entered).

2 (continued fromp. 12)

to remand to the bankruptcy court upon nothing nore than

specul ation that EAC m ght have been able to prove that it could
earn such a rate of return on $4, 260, particularly when comon
know edge indicates that such a return is not possible. Mreover,
our calculation | eaves out of the equation the fact that sonme
income tax would in all |ikelihood be due if the IRA were
liquidated. This would further reduce the anount available to
EAC. The figures were supplied by the findings of the bankruptcy
court, and we have sinmply used themto perform mat hematica

cal cul ati ons, which we may do wi thout engaging in independent
fact-finding.

Id. at 1225, n. 4.
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To accept the debtor's argunent that the petition date should

control would ignore the ramfications of 11 U S.C. section 1207
which is patterned after section 1306. Cearly, the postpetition
i ncone at issue was property of the estate at the time of the
confirmation hearing. To allow the debtor to retain the property
generated while the automatic stay was in effect and before the
confirmati on hearing was conpl eted viol ates concepts of fairness and
equity which prevade the Code. Adhering to the Zell ner decision, the
postpetition inconme is strictly an asset of the estate and,
t herefore, would not otherw se be subject to distribution as
di sposabl e i ncone pursuant to 11 U.S. C. section 1225(b)(1)(B)
Zel l ner at 1226. That is, the unsecured creditors would not be able
to reach the amount in issue by arguing that, unless the debtor pays
the unsecured clains in full, the debtor nust submit three years of
di sposabl e i ncone for plan paynments. Cearly, section 1225(b)(1)(B)
provides that the three year period comences with the date the first
paynent is due under the plan. 3

Parent hetically, the court observes that unencunbered nonexenpt
assets in existence at the tinme a petitionis filed typically are

utilized in the day to day operations of

3 Li kewi se, one of the effects of confirmation is that the property of the
estate vests in the debtor. 11 U.S.C. § 1227(b). However, inconme generated
postconfirmation would still be property of the estate until the case is

cl osed, dism ssed or converted to Chapter 7. 11 U S.C. § 1207. The
automatic stay remains in effect until the discharge is entered upon

conpl etion of plan paynents or a determination of hardship is made or unti
the case is closed or dismissed. 11 U S.C. 88 1228 and 362(c).
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t he busi ness or are encunbered pursuant to 11 U S. C. section 364 and
presumably for reorgani zation purposes. To require debtors to pay
unsecured creditors an anount based on what was in existence at the
time the petition was filed rather than on what is in existence at
the tinme of confirmation seemngly ignores the reorganizati on process
and the delicate balance of rights and interests anobng the various
parties. For exanple, to the extent the unsecured creditors are
unable to prove that reorganization is unlikely and the case shoul d
be dism ssed or that a notion to incur secured debt should be denied,
they usually w tness sone erosion of any equity cushion prior to the
confirmation hearing. Accordingly, it is not unreasonable for the
unsecured creditors to expect to receive under a confirmed plan what
woul d be available to themif the estate were |liquidated as of the
effective date of confirmation. *

Finally, it is inportant to note that section 1225(a)(4) does not
require that the entire amount due unsecured creditors be paid as of
the effective date of the plan. Rather, the designated anmount may be

stretched out in

4 Just as the secured creditor is entitled to adequate protection agai nst
any loss in the actual value of its collateral while the automatic stay is in
exi stence by virtue of 11 U S.C. section 1205 prior to confirmation and by
means of 11 U.S.C. section 1225(a)(5) as of confirmation, the unsecured
creditors--frequently consisting mainly of undersecured creditors--are
entitled to receive at |east as nuch as they would if the case were |iquidated
on the effective date in accord with section 1225 (a)(4) and, if the trustee
or an unsecured creditor objects to confirmation, to as nmuch as the debtor is
able to pay during the postconfirmation predi scharge period pursuant to
section 1225(b)(1)(B). The automatic stay, like "tinme", means “noney" in sone
form shape or manner to the extent warranted by the facts and pernmtted by

| aw.
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accordance with 11 U S.C. section 1222(c) as long as the property to

be distributed is discounted to present value. |In re Hansen, 77 B.R

722 (Bankr. D. N.D. 1987). |Indeed, a finding of feasibility is
based on a presunption that the reorgani zed debtor will nore |ikely
t han not neet projected positive cash flows so as to service its debt
i ncluding the anmount required by the best interest of creditors test.
In the present case, the debtor's cash flows suggest that it may be
able to service the anobunt required by section 1225(a)(4) over a tine
period consistent with section 1222(c).

.

The Bank objects to the 7-year anortization of its claimprovided
by the debtor's plan. Questions concerning term of repaynent
inplicate 11 U. S.C. section 1222(b)(9) which states that a plan may
"provide for paynent of allowed secured clains consistent with
section 1225(a)(5) of this title, over a period exceeding the period
perm tted under section 1222(c)". Section 1222(c) states that, with
t he exception of subsections 1222(b)(5) and (b)(9), a plan may not
provide for paynment beyond three years unless the court for cause

approves a longer period up to five years. In In re Janssen

Charol ais Ranch, Inc., 73 B.R 125, 127 (Bankr. D. Mnt. 1987), the

court explained the Iimts placed upon paynent of secured debt in the

Chapter 12 context:
The only tine limts on paynent of secured
debt are those which are inplied by the
present val ue | anguage of 1225 (a)(5), and the
feasibility test of
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1225 (a) (6) Under 1225 (a) (5), the rights
of the unconsenting secured creditor can be
nodified only if, anobng other things, the
creditor retains its lien on the security and
receives collateral with a present val ue not

| ess than the anmount of the secured claim

In many Chapter 12 cases, this court has pernmitted debtors to
pay clains secured by chattels over a period of seven years or |ess.
A 7-year repaynent termis reasonable in this case. Although the
secured equi pnent is older, the record indicates that the debtor has
mai nt ai ned the machi nery. Hence, there is no reason to expect that
the equi pnment will depreciate at a pace that will |eave the Bank
unpr ot ect ed.

[,

The Bank maintains that it should not be required to release its
nortgage on the real estate until the debtor conpl etes naking the
pl an paynents on the Bank's allowed secured claim The Bank adnits
that its liens on the real estate are val uel ess.

This court has held that |ien avoi dance pursuant to 11 U S. C
section 522 is appropriate in Chapter 12 but that the actual
avoi dance is conditioned upon entry of the discharge. Matter of

Simons, 86 B.R 160 (Bankr. S.D. lowa 1988). See also Matter of

Huner dosse, 85 B.R 999 (Bankr. S.D. lowa 1988) (despite delay of
actual l|ien avoidance until discharge, value of exenpt property
shoul d be deducted from all owed secured clain). The sane rationale
woul d apply with respect to extinguishing a nortgage |lien under 11
U S. C section 506(d) to the extent the lien is unsecured under

section 506(a).
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Parent hetically, the court observes that section 506(d) actions
to extinguish nortgage liens typically are brought pursuant to
Bankruptcy Rule 7001(2). However, given the ultimte and conbi ned
effect of 11 U S.C. sections 1225, 1226 and 1228, either a plan term
setting the value of the secured claimor a notion under section
506(a) and Bankruptcy Rules 3012 and 9014 appears to acconplish the
same result in the context of a Chapter 12 case.

V.

The Bank next argues that it is entitled to relief fromthe
automati c stay because the debtor has failed to provide adequate
protection with respect to the machinery. Specifially, the Bank
argues that since the debtor has used the nmachinery during the
pendency of the case, adequate protection should take the formof a
rental paynment in the amount of $13,000.00 to $15, 000.00 per crop
year. The Bank bases its motion on 11 U S.C. section 362(d)(1) which

provi des:

(d) On request of a party in interest and
after notice and a hearing, the court shal
grant relief fromthe stay provi ded under
subsection (a) of this section, such as by
term nating, annulling, nodifying, or

condi tioning such stay--

(1) for cause, including the [ ack of
adequate protection of an interest in
property of such party in interest;

Adequate protection in Chapter 12 cases is governed by 11 U S. C

section 1205 which states:
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(a) Section 361 does not apply in a case
under this chapter

(b) In a case under this chapter, when
adequate protection is required under section
362, 363, or 364 of this title of an interest of
an entity in property, such adequate protection
may be provided by--

(1) requiring the trustee to nake a cash
paynment or periodic cash paynents to such
entity, to the extent that the stay under
section 362 of this title, use, sale, or

| ease under section 363 of this title, or
any grant of a lien under section 364 of
this title results in a decrease in the
val ue of property securing a claimor of
an entity's ownership interest in

property;

(2) providing to such entity an
additional or replacenent lien to the
extent that such stay, use, sale, |ease,
or grant results in a decrease in the
val ue of property securing a claimor of
an entity's ownership interest in

property,

(3) paying to such entity for the use of
farm and the reasonable rent customary in
the comunity where the property is

| ocat ed, based upon the rental value, net
i ncone and earning capacity of the
property; or

(4) granting such other relief, other
than entitling such entity to conpensation
al | onabl e under section 503(b)(1) of this
title as an administrative expense, as
wi || adequately protect the val ue of
property securing a claimor of such
entity's ownership interest in property.



Adequat e protection in Chapter 12 cases is designed to protect
creditors agai nst decreases in the value of collateral. Inre

Rennich, 70 B.R 69, 71 (Bankr. D. S. D. 1987).
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Creditors nmust show that value of the coll ateral decreased between

the time of the filing and the confirmation. 1In re Turner, 82 B.R

465, 468 (Bankr. WD. Tenn. 1988). Mere use of the collateral is
insufficient to entitle a creditor to adequate protection. 1d. 469.

At the time of the hearing, the Bank admitted that the val ue of
the collateral had not declined despite the fact the debtor has used
t he machi nery during the course of the case. Accordingly, the Bank
is not entitled to adequate protection.

V.

11 U. S.C. section 1225(a)(6) provides that a court shall confirm
a plan if "the debtor will be able to nake all paynents under the
plan and to comply with the plan.”™ The Bank chal |l enges the
feasibility of the debtor's plan. In summary, the Bank argues that
the cash flows are based on certain faulty projections and omt
certain expenses and debt.

Wth respect to feasibility determ nations, one court has stated
that "[f]easibility is never certain, particularly in farm
situations. It is an elenment of confirmation that is difficult to

prove, equally difficult to decide.” 1In re Kl oberdanz, 83 B.R 767,

773 (Bankr. D. Colo. 1988). The Eighth Grcuit Court of Appeals has
declared that the "feasibility test is firmy rooted in predictions

based on objective fact". 1In re darkson, 767 F.2d 417, 420 (8th

Cr. 1985). A feasibility finding does not hinge upon a
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showi ng that a successful farmreorganization is guaranteed. In re
Hanson, 77 B.R 722, 726 (Bankr. D. N.D. 1987). Rather, a plan
shoul d be confirmed if "it appears reasonably probable that the
farmer can pay the restructured secured debt, over a reasonable
period of time, at a reasonable rate of interest, in light of farm
prices and farm prograns as of the date of confirmation.” In re

Ahlers, 794 F.2d 388, 392 (8th Cir. 1986), rev'd on other grounds

sub. nom Norwest Bank Worthington, et al. v. Ahlers, U S

108 S. Ct. 963, 99 L.Ed.2d 169 (1988). Projecting inconme and expenses

in the farmcontext is not an exact science. |In re Mnnier Bros.,

755 F.2d 1336, 1341 (8th GCr. 1985). Labile markets, unpredictable
weat her and changes in governnent prograns preclude precise

forecasting. In re Fursman Ranch, 38 B.R 907, 912 (Bankr. WD. M.

1984) .

In this case, the debtor's yield predictions are very optimstic
in light of past averages and the possible inpact of this year's
drought throughout rmuch of the Southern District of lowa. However,
the concommtant rise in grain prices over the past few nonths m ght
of fset any failure to neet the projected yields.

Wth respect to the custom feeding projections, the court finds
the debtor's predictions reasonable. Al though the debtor was not
feeding cattle at the time of the hearing, cattle feeding is an
integral part of the debtor's operation. The neans with which to
feed cattle are in place. The debtor fed cattle in 1987. The debtor

plans to feed cattle
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this fall. Finally, that the success of a custom feedi ng operation
depends on mar ket conditions which often fluctuate wildly does not
negat e ot herwi se reasonabl e projections. The role of market
conditions in the agricultural econony is one reason farmng is an
i nherently risky venture. |If the court found that the debtor's plan
was not feasible because the debtor's feeding operation is dependent
on market conditions, few farm plans woul d ever be confirned.

Debtor's cash flows do not account for nachinery repl acenent
costs and income tax obligations. Additionally, the debtor somewhat
understates its repair projections. However, the debtors relatively
| arge cash cushi ons shoul d accommpdat e such additi onal expenses even
after adjustments are nade for the m ni mum paynent to unsecured
creditors in accordance with section 1225(a)(4).

The court will not nmake a final determ nation regarding
feasibility until the debtor amends its plan to conport with this
deci sion. Additionally, the debtor nust submit the price assunptions

upon which its cash flow projections are based. Matter of Dodder,

slip op. No. 87-692-D (Bankr. S.D. lowa, filed May 31, 1988).

VI .
Finally, the Bank noves under 11 U.S.C. section 1208 to

di sm ss the case for cause. The Bank enphasi zes the anount of tine
t hat has passed since the debtor filed its petition due to the
debtor's failure to cure prior inadequacies in the original plan and

its unsuccessful effort to
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consolidate this case with those of its principals. The Bank
questions whether the debtor will ever be able to submt a
confirmabl e pl an.

The court finds no nerit in the nmotion to dismss. This case
has presented conplex factual and novel |egal issues requiring court
intervention and resolution on nore than one occasion. The debtor
was not responsible for any unreasonabl e del ay as contenpl ated by
section 1208(c)(1). Furthernore, as anticipated in the prior
division of this decision, it is nore |ikely than not that the
debtors will be able to submt a feasible plan that conports with
this opinion. Accordingly, the notion to dismss will be denied.

CONCLUSI ON AND ORDER
WHEREFORE, based on the foregoing discussion, the court finds
t hat :

1. The debtor's plan does not satisfy the "best interest of
creditors test” under 11 U S.C. section 1225(a)(4);

2. The debtor's proposal to pay the Bank's claimover 7 years
satisfies the requirenents of 11 U S.C. section 1225;

3. The Bank's valueless lien on the real estate is voidable
upon di schar ge;

4. The Bank is not entitled to adequate protection on its
claim

5. A feasibility determ nation can not be nade until the
debtor amends its plan to account for the best interest of creditors

test and provides the price assunptions upon
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which its cash flows are based; and
6. There has been no unreasonabl e delay by the debtor.
THEREFORE, | T | S HEREBY ORDERED t hat :
1. The debtor submit an anmended plan that conports with this
order by Novenber 18, 1988;
2. The notion to nodify stay is denied; and
3. The notion to dismss is denied.

Si gned and dated this 31st day of October, 1988.

LEE M JACKW G
CH EF U.S. BANKRUPTCY JUDGE



