UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

FRANK CHARLES SCHWARZ, Case No. 87-1115-C
BARBARA LUCI LLE SCHWARZ,
Engaged i n Farm ng, Chapter 12

Debt or s.

ORDER ON OBJECTI ON TO PLAN

At the prelimnary hearing on confirmation of plan, held in Des
Moi nes, lowa, Metropolitan Life Insurance Conpany (Metropolitan)
di sputed the debtors' treatnment of disposable incone. Anita L.
Shodeen, appeared on behal f of the debtors and F.L. Burnettel I1,
appeared on behal f of Metropolitan.

FACTUAL BACKGROUND

The debtors sought protection under Chapter 12 on April 24,
1987. Their plan treats $100, 190. 00 of Metropolitan's $203, 000. 00
claimas a secured claimand the remainder as an unsecured claim
Metropolitan is the only unsecured creditor. The debtors propose to
settle the unsecured clai mby paynent of $500.00 upon the effective
date of the plan. The plan contains no provision commtting
proj ected di sposabl e i ncome over the stated term of the plan, which
is one year. The debtors' cash flows show that inconme exceeds

expenses and



2

debt service in the ampbunt of $13,636.36 in 1987 and

$8, 657.52 in 1988.

DI SCUSSI ON

Metropolitan first asserts that 12 U S. C. section

1225(b) requires that disposable income be contributed

over a three-year period. The debtors maintain that

Chapter 12 does not contain such a requirenent.

Section 1225(b)(1) provides in part:

(b)(1) If the trustee or the hol der of an

al | oned unsecured claimobjects to the
confirmation of the plan, then the court may
not approve the plan unless, as of the
effective date of the plan--

(B) the plan provides that all of the
debtor's projected di sposable incone to
be received in the three-year period, or
such | onger period as the court may
approve under section 1222(c), begi nning
on the date that the first paynment is
due under the plan will be applied to
make paynents under the plan.

In the case of Inre Wbig, 73 B.R 292 (Bankr. D. Neb. 1987),

Judge Ti not hy Mahoney found that section 1225(b) (1) (B) mandated t hat

a Chapter
debt ors’
applied t

t he provi

12 plan remain open for three years and that all of the
proj ected di sposabl e incone received during that period be
o the plan. This holding squares with the plain nmeaning of

sion. The legislative history is of little specific



assistance in that it contains only a brief discussion that

essentially
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reiterates the | anguage of section 1225(b)(1)(B). H Conf. R No.

958, 95th Cong., 2nd Sess. 50, reprinted in 1986 U S. CODE CONG &
ADM N. NEWS 5227, 5251.
The debtors cite Chapter 13 cases that hold that a three year

plan is not mandatory. See, e.g., Inre Markum 5 B.R 196 (Bankr.

E.D. N.Y. 1980). Indeed, the overall legislative history of Chapter
12 reveals that it has been patterned to a |arge extent after Chapter
13. 132 Cong. Rec. S 15076 (daily ed. Cct. 3, 1986) (statement of
Sen. Grassley). The language in section 1225(b) closely parallels

t he | anguage in section 1325(b). However, the cases upon which the
debtors rely no I onger are apposite to the issue at hand because they
were rendered prior to the enactnent of the di sposable income

provi sion of section 1325(b).

The di sposabl e i ncone provision is a product of the Bankruptcy
Amendnment s and Federal Judgeship Act of 1984, Pub. L. No. 98-353, 98
Stat. 333 (1984). Generally, the legislative history of the 1984
anmendnents has been descri bed as "vague and unenlightening.” Inre
Jones, 55 B.R 462, 465 (Bankr. D. Mnn. 1985). One comment at or
suggests that the purpose underlying the addition of the provision
rested on three propositions:

(1) the Code was responsible for a dramatic
i ncrease in consuner bankruptcies; (2) this
increase was in turn responsible for billions
of dollars of losses in discharged debt every

year, |osses which are ultimately borne by
t he
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public at large in the form of higher
interest rates, higher prices for goods and
servi ces, and denial of access to credit

mar kets and (3) a substantial nunber of
debtors resorting to bankruptcy were capabl e
of paying off their debts out of future

i ncome and hence did not need or deserve the
radical relief that bankruptcy affords.

Breitowi tz, New Devel opnents in Consuner Bankruptcies:

Chapter 7 Dismissal on the Basis of "Substantial Abuse", 59

Am Bankr.L.J. 327, 336-37 (1985).

The cases cited by the debtors involved the construction of
section 1322(c) ! and whether that provision required payments over a
period of three years. Chapter 13 cases decided after passage of the
di sposabl e i ncone provision hold that debtors nust submt al
di sposabl e incone to be received during the three years for paynents

under the plan. See, In re Festa, 65 B.R 85,.86 (Bankr. N.D. NYY.

1986); In re Kitson, 65 B.R 615, 618 (Bankr. E. D. N.C. 1986); and

Inre Geer 60 B.R 547, 552 (Bankr. C. D. Cal. 1986). G ven that

the cases cited by the debtors did not address section 1325(b), those
deci sions are not controlling.
Based on the foregoing discussion, the court finds that section

1225(b) requires the debtors to commt disposable

1" 11 U S.C. section 1322(c) provides:

The plan may not provide for paynents over a
period that is |longer,than three years,
unl ess the court, for cause, approves a
| onger period, but the court may not approve
a period that is longer than five years.



income to make plan paynents for the three-year period.
.

Metropolitan next contends that all incone that exceeds
operati ng expenses and debt service for a particular crop year nust
be devoted to plan paynents. Metropolitan argues that to permt the
debtors to retain any "cushion" for future operating costs would in
effect be coercing it to bear the principal and interest costs of the
debtors' operation.

11 U. S. C. 1225(b)(2) defines "di sposable inconme" as follows:

(2) For purposes of this subsection,

"di sposabl e i ncome"™ neans incone which is
recei ved by the debtor and which is not
reasonably necessary to be expended- -

(A) for the mai ntenance or support of the
debtor or a dependent of the debtor; or

(B) for the paynent of expenditures
necessary for the continuation,
preservation, and operation of the
debt or' s busi ness.

Metropolitan's argunment is based upon the debtors' cash flows
which show that the debtors plan to generate incone in excess of
expenses and debt service. The court will not nake final disposable
i ncone determ nations strictly on the basis of cash flow projections.
Al t hough section 1225(b) (1) (B) speaks of "projected disposable incone
being applied to plan, Iliteral <construction and application of

section 1225(b) (1) (B) woul d i gnore t he reality of farm

reorgani zations. That is,
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cash flow projections rarely predict with any degree of precision the
i ncone an operation will generate and the expenses it will incur.
The weat her, governnent policies and fluctuating markets make
forecasting bottomlines
difficult at best.

Except insofar as a debtors' plan nust pay the unsecured
creditors at least as much as they would receive upon |iquidation, 2
the court has not required that the debtors designate a specific sum
for unsecured clains. Rather, as discussed in the preceeding
di vision of this opinion, the debtors' plan nust commt disposable
income to plan paynents for a period of three years. At the end of
each year, the trustee will review the nonthly disclosure statenments
that have been filed with her and recommend a specific anbunt to the
debtor-for distribution to the unsecured creditor. |In the event
Metropolitan woul d dispute the dollar figure upon which the trustee
and debtor agree, it could challenge the distribution as an unsecured

cl ai mhol der under 11 U.S.C. section 1229(1).

CONCLUSI ON_ AND ORDER

WHEREFORE, based upon the foregoing discussion, the

debtors' failure to commt disposable incone to plan paynents

2 See Matter of Herr, 80 B.R 135, 136 n.1 (Bankr. S.D.
lowa 1987) (“Had best interest of creditors test found
at 11 U. S.C. section 1225(a)(4) required the debtors to
make di sbursenents to unsecured creditors and had the
debtors proposed to nmake the disbursenents over tine,

i nterest would have been required.").
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for a period of three years violates 11 U. S. C. sectionl225(b)(1)(B)
THEREFORE, Metropolitan's objection to the plan is sustained.
The debtors are given 20 days to submt an anmended plan that
conmports with this order

Signed and filed this Ilth day of April, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



