UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
GLENN LEE CLAUSEN, Case No. 87-1769-W
LI NDA CLAI RE CLAUSEN
Engaged i n Farm ng, Chapter 7
Debt or s.

ORDER ON OBJECTI ON TO EXEMPTI ON AND
OBJECTI ON TO MOTI ON TO AVO D LI EN

On Cctober 14, 1987 a hearing on objection to exenption and
objection to notion to avoid lien was held in Council Bluffs, |owa.
State Bank and Trust (SB&T) filed an objection to exenption on August
5, 1987. The debtors filed a notion to avoid |iens on Septenber 10,
1987. SB&T filed a resistance thereto on Septenber 22, 1986. C R
Hannan appeared on behalf of the debtors and Ronald L. Cones appeared
on behal f of SB&T. Charles L. Smith, trustee, was present. The case
has been submitted on briefs and transcripts of the first neeting of
creditors and the hearing.

The debtors filed a joint petition on July 6, 1987. They seek to
avoid liens on a 1969 IHC 856 tractor and a New Hol |l and gri nder
m xer. SB&T argues that G enn C ausen is not a farner and therefore

is not entitled to avoid |iens on
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this machinery pursuant to |owa Code section 627.6(11)(a).

FACTS

In the fall of 1980 the debtors ceased operating their cattle
feeding and grain enterprise due to the downturn in the farm econony
and the | oss of rented ground. The debtors had been operating the
farmsince the early 1970's.

Genn currently is enployed by an entity known as Kuhn Far s,
Inc. Kuhn Farns produces grain and markets cattle and hogs. He has
been working there for the last six and a half years. Genn is
primarily involved in the cattle operation. He also assists in
producing crops. His specific duties include dispensing feed and
medicine to cattle, treating sick cattle, and supervising hired help.
G enn al so operates farmmachinery. He listed his occupation on the
schedul es as a cattle herdsman. Linda Cause is a substitute school
t eacher.

G enn does not use the tractor or grinder-mxer in his current
enpl oyment. This machi nery has been stored in Neola, |Iowa since the
debtors ceased operating their own farm At the first neeting of
creditors Aenn testified that he intends to resunme farmng on his
own within five to ten years. At the hearing, he stated the tinme at
which he will resune farmng is dependent primarily upon the
distribution of his nother-in-law s estate which includes farm ]l and.
Parenthetically it is noted that Genn's eighty-three year old

not her-in-law was still living at the tinme of the hearing.



DI SCUSSI ON
In deciding whether denn Causen is a farnmer for exenption
pur poses, the court nust first determ ne what |law controls. It is
clear that |ien avoidance under 11 U S.C. section 522(f) is a matter

of federal law, not state law. Matter of Thonpson, 750 F.2d 628, 630

(8th Gir. 1984). However, section 522(f) permts debtors to avoid
liens on property to the extent the liens inpair exenptions to which
t he debtors otherw se woul d have been entitled under the federa
exenptions or under applicable state law. 11 U S.C 522(b) (1)
aut hori zes states to "opt out" of the federal exenption schene. |owa
has done so by virtue of |Iowa Code section 627.10. Therefore, the
court nmust turn to lowa law to determ ne whether G enn C ausen is a
farmer for purposes of lowa s exenption statute.
| owa Code section 627.6(11) provides in part the

fol | owi ng:

If the debtor is engaged in farmng... (the

debtor may clain] any conbination of the

follow ng, not to exceed a value of ten thousand
dollars in the aggregate (exenpt):

a. | mpl ements and equi pnent reasonably
related to a nornmal farm ng operation.
This exenption is in addition to a notor
vehi cl e hel d exenpt under subsection 9.

lowa’ s exenption statute is based upon the premise "that it is
better that the ordinary creditor's clains should remain partially

unsatisfied than that a resident of
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the state should be placed in such an inpecuni ous position that he

and his fam |y becanme charges of the state.” Note, Personal Property

Exenptions in lowa: An Anal ysis and Sone Suggestions, 36 |lowa L. Rev.

76, 77 (1950). The lowa Suprene Court has ruled that the purpose of
the exenption statute "is to secure to the unfortunate debtor the
nmeans to support hinself and the famly; the protection of the famly

bei ng the main consideration.”™ Shepard v. Findley, 214 NW 676, 678

(lowa 1927).
In construing lowa s exenption |aws, the court is mndful of the
wel| settled proposition that lowa’ s exenption statute nust be

liberally construed. Frudden Lunber Co. v. difton, 183 N. W2d 201,

203 (lowa 1971). Yet, this court nust be careful not to depart
substantially fromthe express | anguage of the exenption statute nor

to extend the legislative grant. Matter of Hahn, 5 B.R 242, 244

(Bankr. S.D. lowa 1980), citing Wertz v. Hale, 234 NW 534 (lowa

1931) and lowa Methodi st Hospital v. Long, |@ N W2d 171 (lowa

1944) .
This court has not found any case in which the Iowa Suprene Court
det erm ned whet her an enpl oyee of a farmcorporation is a farner

under lowals exenption statute. In the case of In re Mers, 56 B.R

423 (Bankr. S.D. lowa 1985), fornmer Bankruptcy Judge Richard
St ageman concl uded that customfarners were farmers under the

statute. He reviewed lowa Suprene Court decisions that had narrowy
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construed the tools of the trade exenption in both farmand non farm
settings and determ ned that those opinions should be viewed as
simply limting what property could be clainmed exenpt. Judge
St ageman pointed out that the tools of the trade exenption under
consideration in the earlier decisions contained no dollar limt.
The Myers decision does not specifically state whether the debtors
utilized the machinery they clained exenpt in their customfarm ng
wor k. However, courts exam ning |ien avoi dance questions in the
context of the federal exenptions have ruled that debtors nust show

they use the tools being exempted. Flick v. United States through

Farners Hone Admin., 47 B.R 440, 443 (WD. Pa. 1985); Matter of

Decker, 34 B.R 640, 641 (Bankr. N.D. Ind. 1983).
SB&T contends that "engaged in farm ng" neans being engaged in a

farm ng operati on owned or operated by the debtor. The fact that
section 627.6(11) permits farmdebtors to claiminplenents and

equi pnment exenpt suggests that the | egislature intended "engaged in
farm ng" to nmean that a debtor nust be engaged in farmng activities

that involve use of inplenents and equi pnent! There is no

1t is inportant to note that the definition of farmer
under 11 U . S.C. section 101 is not applicable to exenption and |ien avoi dance
issues. See In re LaFond, 791 F.2d 623, 625-626 (8th Cir. 1986); Flick v.
United States through Farnmers Hone Administration, 47 B.R 440, 442-443 (WD.
Pa. 1985); In re Schuette, 58 B.R 417, 420 (Bankr. D. Mnn. 1986); M ddl eton
v. Farner State Bank of Fosston, 45 B.R 744 , 747 (Bankr. D. Mnn. 1985);
Matter of Decker, 34 B.R 640, 641 (Bankr. N.D. Ind. 1983). But see, Inre
Hol man, 26 B.R 110, 111-112 (Bankr. MD. Tenn. 1983); In re Limng, 22 B.R
740, 742 (Bankr. WD. Okla. 1982).
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question that Genn is involved in farm ng activities. However the
nature of his enploynment does not require that he supply his own
equi pnent. The equi pnment he seeks to exenpt has been in storage for
over six years. The debtors' situation stands in sharp contrast to
t hat of custom farnmers who actually use their own equi pnent.

In the alternative, the debtors argue that their current
enpl oyment shoul d be viewed as a tenporary cessation of farmng. "In
lowa, a tenporary cessation of farm ng does not defeat a clained
exenption if the debtor intends to return to farmng." Mers, 56

B.R at 426 citing Pease v. Price, 101 lowa 57, 59, 69 N W 1120

(1897); Hickman v. Cruise, 72 lowa 528, 529, 34 N W 316, 317 (1887);

Matter of Hahn, 5 B.R 242, 245 (Bankr. S.D. lowa 1980). G eat

wei ght shoul d be given to a debtor's statenment of intention to resune

farmng. In re LaFond, 791 F.2d 623, 626 (8th Cr. 1986); Mers, 56

B.R at 426.

G enn stated at the first neeting of creditors that he intends to
resune farmng on his owmn within five to ten years. Assuning the
debtor will resunme farmng on his own in five years, eleven years
wi Il have | apsed since he ceased farming. That time period stretches
the notion of "tenporary cessation” beyond reasonable linmts.

Al t hough the debtors may be sincere in their intention to return to
farm ng some day, the cessation of farm ng cannot be considered
t enporary.

CONCLUSI ON AND ORDER

WHEREFORE, for the reasons expressed above, the debtors.
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are not engaged in farm ng for purposes of |owa Code section
627.6(11).
THEREFORE, SB&T's objection to exenption and objection to notion
to avoid |lien are sustained.

Signed and filed this Ilth day of January, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



