UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of . Case No. 93-896-C
CHERYL L. BOUGHNER d/ b/ a E Chapter 7
DI ET CENTER, :
Debt or .
IBI _LL-KI_R;(,_ S _:. Adv. No. 93-93099
Pl aintiff, :
V.

CHERYL L. BOUGHNER,
Def endant .

ORDER- - COVPLAI NT OBJECTI NG TO DI SCHARGE

On April 19, 1994, the Conplaint Objecting to Discharge
cane on for trial. Plaintiff, Bill Kirk, appeared pro se.
Def endant/ Debtor, Cheryl L. Boughner, was represented by her
attorney, M chael R Brown.

At the conclusion of the hearing, the Court took this
mat t er under advi senent upon a briefing deadline. Post-tri al
briefs have been filed and the Court now considers this matter
fully subm tted.

This is a <core proceeding pursuant to 28 U S.C
157(b)(2)(J). The Court, upon review of the pleadings, briefs,
and argunents of counsel, now enters its findings of fact and

concl usi ons of |aw pursuant to Fed.R. Bankr.P. 7052.

El NDI NGS OF FACT

1. Def endant owned and operated a business known as the



Fairfield Diet Center. This business was purchased from
Bar bara Yoder in August 1991.

2. I n February, 1992, Defendant first approached David
Sommer, a | oan broker and accountant in Fairfield, |owa, about
a $5000 business expansion |oan, which she planned to repay
out of business revenue. M. Sommer was involved in a business
known as M. Cashfl ow.

3. Def endant was approved for the loan and the $5000
| oan was nmade to Defendant. However, she was unable to repay
the |l oan and sought a second |oan through M. Sommer to pay
off the first |oan.

4. Plaintiff contacted M. Somer in July 1992, and
inquired about |oan investnment opportunities. M. Sommer
informed Plaintiff that Defendant wanted to borrow $6, 000 for
three nonths to finance her business, the Fairfield Diet
Center.

5. On July 17, 1992, Plaintiff, Defendant, M. Sonmmer
and Plaintiff's secretary, Ann Kesselring, net in M. Somrer's
office to discuss the possibility and terns of a | oan.

6. During this nmeeting the parties discussed a loan in
t he ampunt of $6,000 at a 40% interest rate. The parties also
di scussed how the | oan woul d be repaid.

7. Def endant stated that the loan would be repaid from
the proceeds of the sale of the Diet Gnter which she was in

process of selling to Sheryl Higgins, the manager of the Diet



Center. Defendant agreed to have her attorney put a clause in
the purchase agreenment acknowl edging that the debt to
Plaintiff was to be paid from the proceeds of the sale.
Def endant al so agreed to send Plaintiff a copy of the purchase
agreenent .

8. The parties also discussed Defendant's credit
hi story and Defendant stated that she had no concerns about
her ability to repay the loan as she had the assets of the
busi ness.

9. On July 17, 1992, a prom ssory note for the anount
of $6,000 was executed by Bill Kirk and Cheryl Boughner. The
prom ssory note stated that the interest rate would be 40%
flat per annum and that "paynent of entire principle plus
accrued interest is due 3 nonths from today on October 16
1992." The prom ssory note also stated as follows:

Borrower has option to repay this note prior to

expiration of the note with 1 nonth's notice or a m ni num

1 nonth's prepaynent penalty of interest is payable.

This rate nust be repaid upon sale of Fairfield Diet

Center (expected to Sheryl Higgins).

10. Witten across the bottom of the prom ssory note and
initialled by Defendant was the follow ng:

Lender and borrower agree that option exists for both to

agree to extend if appropriate. Security on this note is

1) Fairfield Diet Center--accounts receivable inventory,

supplies, furniture, and fittings and general intangibles

now owned or future acquired and 2) notor vehicle--
Chrysler, Cordoba CRSP22 |icense plate # VNC589, 86.

11. The security interest in the business assets was



never properly perfected.

12. Defendant testified that, at the tine of the |oan
she thought the value of the business was approxi mately $7500.

13. On August 24, 1992, Defendant sold The Fairfield
Diet Center to Sheryl Higgins. The purchase price for the
Diet Center was $1,150. The proceeds were paid to Barbara
Yoder agai nst the debt on Defendant's original purchase of the
busi ness.

14. No other efforts to sell or offers were made for the
purchase of the business. Defendant testified she felt she had
no option but to accept this offer or close the business.

15. The Sal e of Subfranchise Business Agreement executed
by Defendant and Sheryl Higgins provided that the Buyer woul d
buy the Diet Center free from liabilities and encunbrances
except as therein listed. The contract did not Ilist the
liability to Plaintiff nor did it include any clause stating
that Plaintiff's |oan was to be paid back before the sale was
final.

16. Defendant did not tell Sheryl Higgins about the
security interest held by Plaintiff in the Diet Center and
Sheryl Higgins did not |learn about the loan until after the
sal e was conpl et ed.

17. Defendant did not make any paynents to Plaintiff as
agreed under the terns of the |oan nor did she inform him of

the sal e of the business.



18. After the sale, Plaintiff contacted Defendant's
attorney and learned of the sale of the Diet Center. On
October 6, 1992, Plaintiff sent a letter to Defendant's
attorney informng him of Defendant's verbal agreenent to have
her attorney insert a clause in the purchase agreenent of the
Diet Center stating that the sale would not be final until the
| oan was pai d.

19. On April 5, 1993, Defendant filed for relief under
Chapter 7 of the U.S. Bankruptcy Code.

20. The notor vehicle subject to the security interest
of Plaintiff was never turned over to Plaintiff by Defendant.
The vehicle was destroyed in an accident while driven by a
third party after the bankruptcy petition was filed. Plaintiff
failed to turn over the damaged car to Plaintiff, but instead
sold the car for parts.

21. Plaintiff filed this Conpl ai nt Obj ecting to
Di scharge on July 12, 1993.

DI SCUSSI ON

Plaintiff filed a conplaint objecting to discharge on
the grounds that the sale of the Fairfield Diet Center was an
attempt by Defendant to hinder, delay and defraud creditors.
Plaintiff argues that Defendant should, therefore, be denied a
di scharge pursuant to 11 U. S.C. § 727(a)(2) which provides as

foll ows:



(a) The court shall grant the debtor a discharge, unless-

(2) the debtor, wth intent to hinder, delay or
defraud a creditor or an officer of the
estate charged wth custody of property
under this title, has transferred, renoved,
destroyed, nmutil ated, or conceal ed, or has
permtted to be transferred, renoved,
destroyed, mutilated or conceal ed- -

(A) property of the debtor, wthin one year
before the date of the filing of the petition;
or

(B) property of the estate after the filing of
the petition.

Bankruptcy statutes serve a two-fold purpose--"first, to
secure the equitable distribution of the bankrupt's estate
anmong his creditors, and second, to relieve the honest debtor
from the weight of oppressive indebtedness and permit him to

start afresh free from the obligations and responsibilities

consequent upon business msfortunes.” In re Devers, 759 F.2d

751, 754-55 (9th Cir. 1985) (citations and quotations
omtted). However, the nore specific purpose of § 727(a)(2)A)
is "to deny a discharge to those debtors who, intending to
defraud, transfer property of the bankrupt estate.” In re
O Connor, 32 B.R 626 (Bankr.E.D. Penn. 1983).

Plaintiff bears the burden of establishing the necessary

elements of 8§ 727(a)(2)(A). 1n re Brooks, 58 B.R 462

(Bankr. W D. Penn. 1986). Although the burden of going forward
may shift after Plaintiff establishes a prinma facie case, the
ultimate burden of persuasion remains upon Plaintiff. 1d.

Prior to the U S. Suprene Court's decision in Gogan V.



Garner, 498 U S. 279, 111 S.Ct. 654, 112 L.Ed.2d 755 (1991),
there was a split anpong the circuits as to whether the
appropriate burden of proof for determ nation of denial of
di scharge under 8 727 was the clear and convincing standard or
t he preponderance of the evidence standard. In Gogan, the
Suprenme Court held that the preponderance of the evidence
standard is the appropriate standard of proof which nust be
nmet in order to prevent a discharge of a debt under § 523(a).
Grogan, 498 U. S. at 287, 111 S.Ct. at 659. The Court rejected
the argunent that a debtor has a "fundanental right to a
di scharge" and not ed:

Because t he preponder ance- of -t he- evi dence st andard

results in a roughly equal allocation of the risk of

error between the litigants, we presunme that this
standard is applicable in civil actions between private
litigants "unless particularly inportant i ndi vi dual
interests or rights are at stake".

Id. (citation omtted).

The Court, in dictum went so far as to state that the
standard of proof for denial of discharge pursuant to 8§
727(a)(4) 1is the preponderance of the evidence standard.
Grogan, 498 U.S. 287-89, 111 S.Ct. at 660, (citing H R Rep.
No. 95-595, p. 384 (1977) and S.Rep. No. 95-989, p. 98
(1978)). Since the G&Gogan decision, several courts have
reversed their prior holdings on the basis of the reasoni ng of

Grogan and held that a preponderance of the evidence standard

is sufficient in 8 727 issues. See In re Serafini, 938 F.2d




1156, 1157 (10th Cir. 1991); In re Farouki, 14 F.3d 244, 250,

n.17 (4th Cir. 1994); In re Adans, To be reported at: 31 F.3d

389 (6th Cir. 1994); 1In re Cook, 126 B.R 261, 265-266

(Bankr. E. D. Tex. 1991); In re Sunpter, 136 B.R 690, 695
(Bankr.E.D.M ch. 1991), aff'd, 1994 W 461651 (E.D. Mch.
1994); In re Wlfson, 139 B.R 279, 283 (Bankr.S.D.N. Y. 1992),

aff'd, 152 B.R. 830 (S.D.N. Y. 1993); In re Hiller 111, 148

B.R 606, 612 (Bankr.D.Colo. 1991); In re Metz, 150 B.R 821
824 (Bankr.M D.Fla. 1993); and In re Silverstein, 151 B.R

657, 660 (Bankr.E.D.N. Y. 1993). The Eighth Circuit has not yet
ruled on this issue.

This Court agrees wth the holdings of the above
deci sions and finds that based upon the reasoning of the U S.
Suprenme Court in Gogan, the preponderance of the evidence
standard is the proper standard of pr oof in 8§ 727
di schargeability determ nati ons.

In order to deny a discharge, a Plaintiff must prove the
following elements by a preponderance of the evidence: 1) a
transfer of property; 2) belonging to the debtor; 3) wthin
one year of filing of the petition; 4) with intent to hinder,
delay or defraud a creditor or officer of the estate. In re
Chastant, 873 F.2d 89, 90 (5th Cir. 1989).

CGenerally, the first three elenments are not difficult to
determ ne and are not at issue in this case. The Court finds

that the Diet Center belonging to Defendant was sold wthin



one year of the filing of the bankruptcy petition. The first
three elenents are, therefore, satisfied.

However, the fourth element can be a troublesome burden
to prove and is nmore conplicated to determ ne. Actual intent
to hinder, delay or defraud nust be shown; constructive
fraudulent intent cannot be the basis of a denial of
di scharge. Devers, 759 F.2d at 753. Because a debtor is
unlikely to testify directly that the intent was fraudul ent,
actual fraudulent intent nay be determ ned by circunstanti al
evi dence, or inferences drawn from a course of conduct. | d.
at 754 (citations omtted).

The following factors nay evidence actual intent to
defraud under 8 727(a)(2)(A):

1) the lack or inadequacy of consideration; 2) the
fam |y, friendship, or <close associate relationship
between the parties; 3) the retention of possession,
benefit, or wuse of the property in question; 4) the
financial condition of the party sought to be charged
both before and after the transaction in question; 5) the
exi stence or cumulative effect of the pattern or series
of transactions or course of conduct after the incurring
of debt, onset of financial difficulties or pendency or
threat of suits by <creditors; and 6) the genera
chronology of the events and the transactions in
guesti on.

Chastant, 873 F.2d at 91 (citations omtted).

In the case at hand, Plaintiff argues that Defendant's
intent to defraud may be inferred by the circunmstances of the
sale. He contends that Defendant's fraudulent intent 1is

evi denced by the sale of the Diet Center to Sheryl Higgins for



i nadequat e consi deration; Defendant's failure to inform Sheryl
Hi ggins of the security interest; the failure to include a due
upon sale clause in the purchase agreenent; and, the failure
of Defendant to send a copy of the purchase agreenent to him
as agreed. He also argues that Defendant's refusal to turn
over the nmotor vehicle and the subsequent sale of the wecked
vehicl e are additional evidence of her intent to defraud him

Def endant argues that Plaintiff has failed to prove that
she possessed actual intent to defraud in the transfer of the
Diet Center. She attenpts to explain her actions by testifying
t hat she was going through a crisis in her famly at the tinme
of the sale. Additionally, she testified that she believed
that she had no other option, but to sell the Diet Center to
Sheryl Higgins at the offered price. She further attributes
her failure to inform Sheryl Higgins and provide the requested
clause in the purchase agreenent to negligence and m st ake.

After consideration of all of the evidence and testinony
of the witnesses, the Court finds that Plaintiff has sustained
his burden in proving by a preponderance of the evidence that
Def endant intended to defraud him when she transferred the
Diet Center to Sheryl Higgins, her former enployee and
manager .

The Diet Center was transferred for only $1150, although
Def endant testified she felt it was worth approximately $7500

only five weeks before at the time of the |oan. Defendant

10



of fered no evidence of an effort to solicit other offers, nor
to increase the purchase price. She instead sold the business
to her former enployee for a fraction of what she felt it was
wor t h.

Al t hough she had signed the |oan papers only a short tinme
bef ore, Defendant did not inform Sheryl Hi ggins of the |oan
nor of the security interest in the business. She failed to
include the prom sed clause and she failed to notify Plaintiff
of the transaction as agreed. The Court recognizes that
Def endant may have been going through a difficult period in
her I|ife. However, based on the testinony, deneanor and
credibility of Defendant as a witness, the Court finds that,
as a businesswoman, she not only understood the inplications
of the loan docunments and the security agreenent, but she
intentionally withheld the information from Sheryl Hi ggins and
failed to include the agreed- upon clause. Wiile Plaintiff may
have failed to properly perfect his security interest, the
security agreement was still valid between the parties. |owa
Code 8 554.9201. Therefore, the Court finds that it may infer
from these actions and fromthe conduct of Defendant, that she
intentionally transferred the property wth an intent to
defraud Plaintiff.

Moreover, the Court nmy |ook at other conduct to
determ ne actual fraudulent intent. The Court finds that

Def endant's failure to turn over the nmptor vehicle used as

11



addi tional security for the l|oan, shows further evidence of
this intent. After the vehicle was wecked by a third party,
Def endant continued to refuse to turn it over to Plaintiff for
sal vage value, but instead sold it herself and kept the
pr oceeds.

Accordingly, the Court finds that Defendant should be
deni ed a di scharge pursuant to 8 727(a)(2)(A).

ORDER

I T IS THEREFORE ORDERED that Plaintiff's Objection to
Di scharge is sustained.

IT 1S FURTHER ORDERED that the debtor, Cheryl L.
Boughner, shall be denied a discharge pursuant to 11 U.S.C. 8§
727(a)(2) (A .

Dated this 19t h day of October, 1994.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE
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