UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

STEVEN C. SOUERS and Case No. 93-971-CH
MARY C. SOUERS, :
Chapter 7
Debt or s.
STEVEN C. SOUERS and
MARY C. SOUERS,
Pl aintiffs,
V. : Adv. No. 93-93079

NEVADA READY M X,
Def endant .

ORDER- CROSS MOTI ONS FOR SUMVARY JUDGVENT

A pretrial conference on Plaintiffs' Conplaint was held
on August 30, 1993. Plaintiffs, Steven C. and Mary C. Souers,
appeared by their attorney, Jerrold Wanek. Defendant, Nevada
Ready M x, appeared by its attorney, Deborah S. Krauth. At the
conclusion of the hearing, the Court set deadlines for the
filing of cross motions for summary judgnment. Such notions
have been filed by the parties and the matter is now
considered fully submtted.

This is a <core proceeding pursuant to 28 U S.C
8§ 157(b)(2)(F). Upon review of the pleadings, evidence and
arguments, the Court now enters its findings and concl usions

pursuant to Fed. R Bankr.P. 7052.



FI NDI NGS OF FACT

1. The Defendant provided materials for inmprovements to
the Plaintiffs' property on the follow ng dates: October 21,
1992, October 28, 1992, OCctober 29, 1992, and Novenber 17,
1992.

2. On  February 11, 1993, the Defendant filed a
mechanic's |lien statenent against the property for the val ue
of the materials furnished on the above dates. The statenent
was filed at the office of the Clerk of Court of Story County
pursuant to Chapter 572 of the |owa Code.

3. On April 12, 1993, the Plaintiffs filed a voluntary
petition for bankruptcy relief under Chapter 7 of the United
St at es Bankruptcy Code.

4. The property encunbered by the nechanic's |lien was
schedul ed as exenpt honestead property pursuant to |owa Code 8§

561.16. No objections were tinely fil ed.

DI SCUSSI ON

Rule 56(c) of the Federal Rules of Civil Procedure
provi des that summary judgnment "shall be rendered forthwith if
t he pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and

that the nmoving party is entitled to a judgnment as a matter of



law." Fed.R Civ.P. 56(c). In this case both the Plaintiff and
t he Defendant have noved for summary judgnent. The parties
agree that there are no nmaterial disputed facts. Upon review
of the entire record, the Court finds that there are no
genuine issues of material fact and this is an appropriate
matter for summary judgnent.

Debtors are entitled to exercise the avoi dance powers of
the trustee and bring actions on their own behalf in certain
circunstances. 11 U S.C. 8§ 522(h) provides as follows:

The debtor may avoid a transfer of property of the
debtor or recover a setoff to the extent that the
debtor could have exenmpted such property under
subsection (g)(1l) of this section if the trustee had
avoi ded such transfer, if- -
(1) such transfer is avoidable by the trustee
under 8 544, 545, 547, 548, 549, or 724(a) of
this title or recoverable by the trustee under §
553 of this title; and
(2) the trustee does not attenpt to avoid such
transfer.
11 U.S.C. 8 522(g) provides in relevant part:
Not wi t hstanding 88 550 and 551 of this title, the
debtor nmay exenpt under subsection (b) of this
section property that the trustee recovers under §
510(c)(2), 542, 543, 550, 551, or 553 of this title,
to the extent that the debtor could have exenpted
such property under subsection (b) of this section
if such property had not been transferred, if

(1)(A such transfer was not a voluntary
transfer of such property by the debtor; and

(B) the debtor did not conceal such property.



Therefore, the debtor my seek to avoid certain
involuntary transfers of property which could have been

exenpted had the trustee recovered the property. See |In re

Biddle, 31 B.R 449, 454 (Bankr. N.D. lowa 1983).

The nechanic's lien filed by the Defendant encunbrances
homest ead property and inpairs an exenption. Plaintiffs could
have exenpted this property under 8§ 522(g) if it had been
recovered by the trustee under one of the applicable code
provisions as the filing of the mechanic's lien was not a
voluntary transfer and the Plaintiffs did not conceal the
property. The trustee in this case has not attenmpted to avoid
the transfer. Therefore, pursuant to 8 522(h), the Plaintiffs
have standing to bring an action to avoid the transfer
provided that this transfer would have been avoidable by the
trustee "under 8 544, 545, 547, 548, 549, or 724(a) of this
title or recoverable by the trustee under 8 553 of this
title." Plaintiffs seek to avoid the mechanic's lien filed by
Def endant pursuant to 11 U. S.C. § 547.

11 U.S.C. 8§ 547(b) provides:

Except as provided in subsection (c) of this
section, the trustee may avoid any transfer of an
interest of the debtor in property--

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed
by the debtor before such transfer was nade;

(3) made while the debtor was insolvent;



(4) made- -

(A) on or within 90 days before the date of
the filing of the petition; or

(B) between 90 days and one year before the
date of the filing of the petition, if such
creditor at the time of such transfer was
an insider; and

(5) that enables such creditor to receive nore
t han such creditor would receive if--

(A) the case were a case under chapter 7 of
this title;

(B) the transfer had not been nmade; and

(C) such creditor received paynent of such
debt to the extent provided by the
provisions of this title.

However, even if the Court assumes that this transfer
meets the above standards of 8§ 547(b), not all such transfers
are subject to avoidance by the trustee. Specifically, 8§
547(c) (6) excepts from avoidance a transfer which is "the
fixing of a statutory lien that is not avoidable under § 545
of this title." Therefore, the Court nust determne if the
filing of the mechanic's lien is 1) the fixing of a statutory
l'ien; and 2) avoi dabl e under § 545.

Section 101(53) defines a statutory lien as

[a] lien arising solely by force of a statute on
specified circunstances or conditions, or lien of
distress for rent, whether or not statutory, but
does not include security interest or judicial lien,
whet her or not such interest or lien is provided by

or is dependent on a statute and whether or not such
interest or lien is made fully effective by statute.



VWil e the Code does not specifically provide that a mechanic's
lien is a statutory lien, legislative history is hel pful and

provides in part:

A statutory l'ien i's only one t hat ari ses
automatically, and is not based on an agreenment to
give a lien or on judicial action. Mechanics',
mat eri al men' s, and war ehousenen' s liens are
exanples. Tax |liens are also included in the

definition of a statutory lien.

S. Rep. No. 95-989, 95th Cong., 2d Sess. 26-27 (1978); see
H. R Rep. No. 95-595, 95th Cong., 1st Sess. 313-14 (1977),
reprinted in 1978 U. S.C.C. A N. 5787.

The Court finds that a nmechanic's lien is a statutory
lien within the meaning of 11 U. S.C. 8§ 101(53). Further, the
attachnment or perfection of a statutory Ilien during the
preference period is generally not avoidable as it falls

within the scope of 8§ 547(d)(6). See In re White, 64 B.R 843,

851 (Bankr.E.D. Tenn 1986); In re Johnson, 25 B.R 889, 893

(Bankr. E.D. Tenn. 1982). Therefore, as long as the
mechanic's lien is not avoidable pursuant to 8§ 545, it would
appear that it would fall within the exception of § 547.
Section 545 provides as foll ows:
The trustee nmay avoid the fixing of a statutory lien
on property of the debtor to the extent that such
lien--
(1) first becomes effective against the debtor--

(A) when a case under this title concerning
t he debtor is comenced;



(B) when an insolvency proceeding other
t han under this title concerning the debtor
i's comrenced,;

(C) when a custodian 1is appointed or
aut horized to take or takes possession;

(D) when the debtor beconmes insolvent;

(E) when the debtor's financial condition
fails to neet a specified standard; or

(F) at the tine of an execution against
property of the debtor levied at the
instance of an entity other than the hol der
of such statutory |ien;
(2) is not perfected or enforceable at the tine
of the commencenent of the case against a bona
fide purchaser that purchases such property at
the time of the comencenent of the case,
whet her or not such a purchaser exists;
(3) is for rent; or

(4) is alien of distress for rent.

Plaintiffs argue that the mechanic's lien is avoidable
under 8 545(2), which is the only applicable subsection in
t his case.

Under 8§ 545(2), if the Defendant perfected its lien prior to
the filing of the bankruptcy so as to defeat a hypothetical
bona fide purchaser as of that date, its lien is unavoidable.
To deternmine whether the lien was properly perfected against
bona fide purchasers, the Court nust look to state law. See |n

re Woods Farners Coop. Elevator Co., 946 F.2d 1411, 1413 (8th

Cir. 1991). lowa Code § 572.18 provides in relevant part:

The rights of purchasers, encunbrancers, and other



persons who acquire interest in good faith and for a
val uabl e consideration, and wthout notice, after
the expiration of the time for filing claim for
mechanics' liens, are prior to the clainms of all
contractors or subcontractors who have not, at the
date such rights and interests were acquired, filed
their clainms for such |iens.
| owa Code § 572.8 provides:

A person shall perfect a nechanic's lien by filing
with the clerk of the district court of the county
in which the building, land, or inprovenment to be
charged with the lien is situated a verified
statement of account of the demand due the person,
after allowing all credits, setting forth:

(1) The time when such material was furnished or
| abor perfornmed, and when conpl et ed.

(2) The correct description of the property to
be charged with the lien.

(3) The name and |ast known nmiling address of

t he owner, agent, or trustee of the property.
|l owa Code 8§ 572.9 mandates that such statenent shall be filed
"within 90 days from the date on which the last of the
mat eri al was furnished or the |ast of the |abor was perforned.
In this case, the statenent was properly filed within 90
days of the date on which the last of the material was
furni shed. The Court finds that Defendant has net the filing
conditions required for perfection of a mechanic's lien under
lowa |law. lowa statute provides that such perfection is good
agai nst bona fide purchasers. Therefore, the mechanic's lien
was perfected and enforceable at the comencenent of the

bankruptcy case agai nst bona fide purchasers. Accordingly, the



mechanic's lien would not be avoi dable by the trustee under 11
US. C 8 545. As such, the Court finds that the nmechanic's

lien is excepted from avoi dance under 11 U.S.C. 8§ 547 pursuant

to 8§ 547(6).

ORDER

IT 1S THEREFORE ORDERED that Defendant's Motion for
Summary Judgnent is granted.

| T IS FURTHER ORDERED that Plaintiffs' Mtion for Summary
Judgnent is denied.

| T IS FURTHER ORDERED t hat judgment shall be entered for
t he Defendant, Nevada Ready M x, and against the Plaintiffs,
Steven C. Souers and Mary C. Sours, dismissing Plaintiffs'

conpl ai nt.

Dated this _31st day of January, 1994.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE



