UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

GERALD EDWARD BROCKMAN and . Case No. 91-922-WH
CARVEN DEBORAH BROCKMAN, :
Chapter 7
Debt or s.
GERALD EDWARD BROCKMAN, : Adver sary No. 91-91142
Plaintiff, :

V.
LI NDA RUTH BROCKMAN,
Def endant .

ORDER ON MOTI ONS FOR SUMVARY JUDGVENT
AND MOTI ON TO AVO D LI EN

On January 16, 1992, a telephonic hearing was held on
Defendant's and Plaintiff's notions for summary judgnent and
the respective objections thereto. The Court also entertained
within this hearing the Debtors' motion to avoid lien and
Def endant-Creditor's obj ection t hereto. C. R Hannan
represented the Plaintiff-Debtor [hereinafter Debtor] and Jack
E. Ruesch represented the Defendant [hereinafter Creditor].
The dispute was taken under advisenent with a briefing
deadline. The Court considers the matter fully submtted.

This is a core proceeding pursuant to 28 US. C. 8§
157(b)(2). The Court now enters its findings and concl usions
pursuant to Fed. R Bankr.P. 7052.

Debt or brought this conplaint to determ ne the discharge-



ability of a debt he owed to his fornmer spouse, the Creditor.
Creditor concedes that the debt at issue is in the nature of
a property settlenment and therefore is dischargeable.

Debtors previously filed a notion to avoid liens in the
underlying bankruptcy case, seeking to avoid Creditor's
security interest in farm machinery and equi pnent, which the
Debt or claimed as exenpt. Creditor resisted this notion. At
a Septenber 12, 1991 telephonic hearing the Court continued
the motion to avoid lien for hearing with this adversary

pr oceedi ng.

FI NDI NGS

The facts are not in dispute. As presented by the
parties in their various pleadings, the facts relevant to this
Court's decision are presented as foll ows:

1. Debt or, Gerald Br ockman, and Creditor, Li nda
Br ockman, were husband and wfe. Their marriage of
approximately 20 years was dissolved by decree of the |owa
District Court for Pottawattam e County on July 1, 1988.

2. The Decree of Dissolution distributed the property
of the parties by awarding the Debtor the farm honestead and
other farmrelated assets, including machinery and equi prment,
and by awarding Creditor judgnent for property settlenment in

t he anount of $60,000. The decree nore specifically provides:

that judgnment should be and the sanme is hereby



rendered in favor of Respondent, Linda Brockman, and
agai nst Petitioner, Gerald Brockman, for the sum of
$60, 000. 00. Said anopunt is for purposes of property

settlement and is not alinmony ... Petitioner shall
forthwith pay to Respondent the maxi mum anount t hat
State Bank & Trust is wlling to lend him for
pur poses of making said paynent, however, Petitioner
shal | not be required to borrow npre than
$40, 000. 00. The bal ance of the said judgnent shall
be payable in 10 equal annual installnents of
principal, plus accrued interest, wth the first
payment being due on or before July 1, 1989.
Interest shall accrue on said balance of the

judgment at the rate of five percent per annum
conmencing on the date the lunp sum paynent is nade
to Respondent. Respondent shall subordinate her
judgnment lien on the property described above to a
nortgage given to State Bank & Trust by Petitioner
for purposes of financing the | unp sum paynent.

that Petitioner shall forthwith execute and deliver
to Respondent a security agreenent and financing
st at ement granting the Respondent a security

interest in all now owned or afer [sic] acquired
machi nery and equipnent, farm products, including
but not limted to, livestock and crops, inventory,
farm program paynents, contract rights, accounts,
general intangibles and proceeds. The Respondent's
financing statement shall be second in priority to
the existing financing statenment of State Bank &
Trust.

In re Marriage of Brockman, Equity No. 1452 op. at 4-5 (lowa

Dist. Ct. for Pottowattam e County July 1, 1988) (Decree of
Di ssol uti on of Marri age).

3. | medi ately prior to the dissolution of their
marri age, Linda Brockman and Gerald Brockman had | oint
ownership in their farm real estate and machinery and
equi prment including the machinery and equipnment, which

Debtors now cl ai m as bei ng exenpt.



4. On July 11, 1988, in accordance with the dissol ution
decree, Gerald E. Brocknman executed the security agreenment
granting Linda R Brockman a security interest in his then
owned and after acquired inventory, accounts, chattel paper,

documents and instrunments relating to accounts, genera

i ntangi bl es, equipnment, farm products, all farm program
payments together with proceeds, products, increase, issue,
accessi ons, attachnents, accessori es, parts, addi ti ons,

repairs, replacenents and substitutes of, to, and for all of
t he foregoing.

5. This security agreenent recited that the security
i nterests secured paynent of the judgment in favor of Linda R
Brockman for property settlenent in the parties' decree of
di ssol ution of marri age.

6. This security agreement also recited that it was
junior and inferior to the current security interest of State
Bank and Trust.

7. There remains unpaid and owing to Linda Brockman on
the property settlement judgnment the sum of $24,000.00 plus 5%
interest fromapproximately July 1, 1990.

8. Gerald Edward Brockman and Carmen Deborah Brockman
filed their bankruptcy petition for relief under Chapter 7 on
April 1, 1991.

9. On May 30, 1991 the Debtors noved to avoid the |iens

of State Bank and Trust and Linda Brockman in the foll ow ng



i npl ements and/or tools of the trade, with assigned val ues:

Cul tivat or $ 10. 00
J. D. Tractor 790. 00
J.D. 4030 Tractor 17, 000. 00
Dual s, Hubs 200. 00
Koyker Loader 2, 000.00

$20, 000. 00

10. State Bank and Trust never objected to the notion
for lien avoidance. The basis for Debtors' notion against
State Bank and Trust was that the lien was a nonpossessory,
nonpurchase noney security interest inpairing Debtors'

exenptions to farminmpl enents and tools of the trade.

DI SCUSSI ON

Creditor concedes the debt is dischargeable pursuant to
11 U.S.C. 8§ 523(a)(5) as being in the nature of a property
settlenment rather than alinony, maintenance, or support. The
Bank apparently concedes, by failing to answer, that its lien
is a nonpossessory, nonpur chase noney security interest
inpairing Debtors' exenptions and therefore its lien will be

avoi ded pursuant to 11 U. S.C. 8§ 522(f)(2). The Court is then

left with only one issue: whet her the former spouse-
creditor's lien in the farm inplenments is avoi dable pursuant
to § 522(f).

This Court recently addressed a simlar issue analyzing

|l owa exenption law and recent Suprene Court decisions on 8§



522(f). See In re WMacke, 136 B.R 209 (Bankr. S.D. Iowa

1992). In Macke the debtor attenpted to avoid his forner
spouse's lien in the marital residence he obtained in the
couple's divorce decree. At issue was whether the debtor

would be entitled under lowa |law to the honmestead exenption
and if so whether § 522(f)(1) would permt avoidance of the
lien. The lowa Suprene Court has construed | owa Code § 598.21
(division of property in divorce) as a special declaration of
statute contrary to the honestead exenption. However, Owen V.
Owen, 111 S.Ct. 1833 (1991) instructs courts to consider

whet her avoiding a lien would entitle a debtor to an exenption

"but for" the lien at issue. |In Macke the answer was yes: but
for the lien, the debtor would have been entitled to the
homest ead exenpti on. Nevert hel ess, the court did not allow

avoi dance of the lien because it found that the |lien had not

fixed "on an interest of the debtor" because the debtor never
possessed the interest he held without the lien attached.
That is, the court found the former spouse's lien had attached
prior to or simultaneously to the time at which the debtor
received his interest in the property by virtue of the divorce
decr ee.

The Bankruptcy Court for the Northern District of 1owa

has al so consi dered whether a debtor can avoid judgment |iens

resulting from divorce decrees. See Steffen v. Steffen (In re

Steffen), Case No., L-91-021670, Adv. No. L-92-0009D (Bankr.



N.D. lowa May 12, 1992) (Chief Judge Melloy); In re Reinders,

138 B.R 937 (Bankr. N.D. lowa 1992) (Judge Ednonds). I n
Steffen Judge Melloy reasoned that lowa |law conformed to the

decision in Farrey v. Sanderfoot, 111 S.Ct. 1825 (1991): that

an lowa divorce decree extinguishes or reorders the pre-
di vorce property interests of the parties so that a lien
awarded pursuant to a divorce decree attaches prior to or
sinmul taneously with the award of a property interest. Thus,
in Steffen such a lien could not be avoided pursuant to 8§
522(f) because it did not attach to an interest of the debtor.

Instead the lien was fixed before the debtor held the
i nterest. I n Reinders, Judge Ednonds reasoned that a debtor
could not avoid a divorce decree lien in her homestead because
she could not claim the honmestead as exenpt. Rei nders, 138
B.R at 941. The debtor's honestead exenption failed not
because of the tinme at which the lien attached, but because
lowa Code 8 598.21 gives the state court the authority to
order sale of the property in a dissolution decree. Ld. at
942.

The present case differs factually from the three |owa

cases discussed above in the follow ng ways. First, farm
i npl ements and machinery, instead of a honmestead, are being
claimed as exenpt. Secondly, the property at issue was
subject to a pre-divorce first lien in favor of the bank and
subject to a second lien in favor of the former spouse-



creditor pursuant to the divorce decree. The divorce decree
provided that the fornmer spouse-creditor's lien in the
personal property would be second in priority to the bank's
existing financing statenent. Absent any objection and
pursuant to Debtors' § 522(f) motion, this order will avoid
the Bank's lien in the exenpt property.

Taking into consideration these circunstances, the Court
finds the issue to be whether Debtors can avoid a lien in
personal property, when both the lien and property have been
awar ded pursuant to a divorce decree. This Court's conclusion
is that the Debtors nay avoid the lien only to the extent the
lien attached to an interest of the Debtor(s). The divorce
decree lien attached to an interest of the Debtor(s) only in
the case of property, which was snagged by the after-acquired
property clause of the divorce decree/financing statenent, and
whi ch does not represent "proceeds" of Debtor's pre-divorce
decree property.

The rationale followed here is the sane as in Mutter of

Macke, 136 B.R. 209 (Bankr. S.D. lowa 1992) (relying on Farrey
v. Sanderfoot, 111 S.Ct. 1825 (1991) and Owen v. Owen, 111

S.Ct. 1833 (1991)). The Court considers first whether Debtors
would be entitled under lowa law to the clainmed exenption.
Macke, at 210. lowa Code 8§ 627.6(11)(a) provides a farner-
debtor may hold exenpt ten thousand dollars worth of farmn ng

i npl ements and equi prment. Section 627.6 does not provide, as



does § 598.21, for its own trunping when there is a "special
decl aration of statute to the contrary." There appears to be
no statutory basis for finding the Debtors may not claimthe
property as exenpt. Thus, Debtors are entitled to the
exenpti on.

In this particular case the Owen analysis made in Macke
i's unnecessary. See Macke, 136 B.R at 210-11.

Secondly, section 522(f) permts the avoidance of the
"fixing of a lien on an interest of the debtor." See Macke at
211. Congress enacted 8§ 522(f) with the broad purpose of
protecting the debtor's exenpt property. See S.Rep. No. 989,
95th Cong., 2d Sess. 76-77 (1978); H. R Rep. No. 595, 95th
Cong., 2d Sess. 126-27 (1977), both reprinted in 1978

US CCAN 5787, 5862-63, 6087-88. Judicial liens were
singled out for avoidance because they are a device comonly
used by creditors to defeat the protection bankruptcy |aw
accords exenpt property against debts. Farrey, 111 S.Ct. at
1829. Section 522(f)(1) is not, however, concerned with |iens
that fixed on an interest before the debtor acquired that
interest. 1d. at 1830. |If the "fixing" took place before the
debtor acquired that interest, the "fixing" was not on the
debtor's interest. Id. Nor could § 522(f) apply given its
pur pose of preventing a creditor from beating the debtor to
the courthouse, since the debtor at no point possessed the

interest without the judicial lien. 1d. Thus, "it is settled



that a debtor cannot use 8 522(f)(1l) to avoid a lien on an
interest acquired after the lien attached."” [d.

VWhile lowa courts have not specifically addressed the
issue, this Court finds that wunder lowa |aw, the divorce
decree re-ordered the parties' interests so that both parties
received their property and lien interests in the pre-divorce
decree personal property and proceeds at the same tine. Thus,
the lien in those items nmay not be avoided pursuant to 8§
522(f). Personal property that Debtor(s) acquired after the
di vorce decree, which does not represent "proceeds" of pre-
di vorce decree personal property, is, however, subject to 8§
522(f) lien avoidance because the after-acquired property
clause provided for in the divorce decree provides for the
attachment of creditor's lien on an "interest of the debtor."

Pursuant to 8§ 522(f)(2) a lien on personal property snagged

by the after-acquired property clause is avoi dable.?

CONCLUSI ON AND ORDER

VWHEREFORE, based on the foregoing analysis, the Court
concludes that Debtors may use 8 522(f) to avoid Creditor's
lien in personal property only to the extent the lien attached
to post-divorce decree property not representing proceeds of
pre-di vorce decree personal property. Therefore, Debtors my

not avoid Linda Brockman's lien on the cultivator, J.D.

This concept is simlar to that found in 11 U.S.C. § 552.

10



tractor, J.D. 4030 tractor, duals, hubs, and Koyker | oader.

IT IS ACCORDI NGLY ORDERED that Linda Ruth Brockman's
claim is dischargeable as being in the nature of a property
settlenment and not alinony, maintenance, or support.

FURTHER, the nmotion to avoid lien is sustained as to
State Bank & Trust; and State Bank & Trust's security interest
in Debtors' inplenments and tools of the trade and personal
property is avoi ded.

FURTHER, the notion to avoid lien is overruled as to
Linda Brockman's security interest in pre-divorce decree
personal property specifically the cultivator, J.D. tractor,
J.D. 4030 tractor, duals, hubs, and Koyker |oader, and
proceeds of said personal property, and sustained as to Linda

Brockman's security

interest in Debtors' after-acquired property.

LET JUDGVENT ENTER ACCORDI NGLY.

Dated this 1st day of July, 1992.

RUSSELL J. HILL
U. S. Bankruptcy Judge
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