UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

IN THE MATTER OF: : Appeal No. 4-91-CVv-70120
ARTHUR M KAG N, : Case No. 88-796-C-H

Debt or . : Chapter 7
RCPM | NVESTMENT ASSOCI ATES Adversary No. 88-0191

LI M TED PARTNERSHI P, an
I1linois Limted Partnership,

Plaintiff,
VS.
ARTHUR M KAG N,
Def endant .

ORDER - REMAND FOR FI NDI NGS AND CONCLUSI ONS
ON PREPONDERANCE OF THE EVI DENCE STANDARD

On March 5, 1990, a trial was comrenced on the Conpl aint
in the above-captioned adversary proceeding to determne a
di schargeability of debt. This adversary proceeding was
consolidated for trial with the adversary proceedi ng captioned

Steven B. Stern, Plaintiff, vs. Arthur M Kagin, Defendant,

Adversary Proceedi ng No. 88-0190. At the concl usion of the
trial, the Court took the matters under advisenment under a
briefing schedul e. Proposed findings and concl usions of |aw

were timely filed.

This Court filed its findings and concl usi ons on Novenmber
5, 1990. This Court concluded that the Plaintiff, Steven B.
Stern, in Adversary Proceeding No. 88-190, had failed to prove



by clear and convincing evidence his allegation that Kagin

obtained property from Stern by false pretenses, false

representations, and actual fraud pursuant to 11 U S. C 8§

523(a)(2) (A . Accordi ngly, judgenment was entered on Novenber

5, 1990, dism ssing the Conplaint and determ ning that Kagin's

obligation to Stern was dischargeable. This judgnent was not

appeal ed.

This Court in its findings and concl usions of Novenber 5,
1990, also concluded that the Plaintiff, RCPM in Adversary
Proceeding No. 88-191, had also failed to prove by clear and
convi nci ng evidence the follow ng all egati ons:

1) as alleged in Count | and pursuant to 11 U S.C. § 523
(a)(2)(A), that Kagin obtained nmonies from RCPM by false
pretenses, false representation, and fraud;

2) as alleged in Count 11 and pursuant to 11 U S.C 8§
523(a)(2)(A), that Kugin had obtained noney under false
pretenses by virtue of fraud;

3) as alleged in Count IIlIl and pursuant to 11 U.S.C. 8§
523(a)(6), that Kagin willfully and maliciously converted
property of RCPM

4) as alleged in count IV and pursuant to 11 U S.C
523(a) (4), that Kagin enmbezzl ed property of RCPM
Accordi ngly, judgnment was entered in Adversary Proceeding

No. 88-191 on Novenber 5, 1990 for Kagin and against RCPM

di sm ssing the Conplaint in four counts and deternining that

t he debt of Kagin to RCPM was di schargeabl e.

On Decenmber 5, 1990, RCPM filed the notice of appeal in

Adversary Proceedi ng No. 88-0191.



On January 15, 1991, the United States Supreme Court in
Grogan v. Garner, us. ___, 111 S. C. 654, 112 L. Ed 2d

755 (1991) ruled that t he preponderance-of-the-evidence
standard was applicable to all discharge exceptions in 8§
523(a) of the Bankruptcy Code.

The parties stipulated that an order should enter
reversing the Novenber 5, 1990 order and judgnment of this
Court. The District Court entered its order on March 8, 1991
vacating and reversing the judgenent and findings entered on
Novenmber 5, 1990 and remanded the case to this Court for
further proceedings on the nerits of the case under a
pr eponder ance- of -t he- evi dence standard of proof.

DI SCUSSI ON

"The term [burden of proof] enconpasses two separate
burdens of proof. One burden is that of producing evidence
satisfactory to the judge, of a particular fact in issue. The
second is the burden of persuading the trier of fact that the
alleged fact 1is true." Edward W Cleary, MCormck on
Evi dence, & 336, p. 947 (Lawer’s ed.) (3rd ed. 1984).
Federal Rule of Evidence 301 speaks in terns of "the burden of
going forward with evidence" and "burden of proof in the sense
of the risk of nonpersuasion.” As used herein, the "burden of
produci ng evidence" will be used to denote the burden of going
forward with evidence and "burden of proof" wll be used for

the burden of persuasion. "Preponderance of the evidence"



nmeans the greater weight of evidence. It is the evidence
whi ch, when weighed wth that opposed to it, has nore
convincing force and is nore probably true and accurate. I f,
upon any issue in the case, the evidence appears to be equally
bal anced, or if it cannot be said upon which side it weighs
heavier, then plaintiff has not met his or her burden of

pr oof . " Smith v. United States, 557 F. Supp. 42, 51 (WD.

Ark. 1982), aff’'d, 726 F.2d 428 (8'" Cir. 1984).

RCPM has the burden of proof in this proceeding. RCPM
met its burden of producing evidence by establishing a prinm
facie case on all counts in its case in chief. The defendant
responded by producing evidence in his defense, which produced
a question of fact on all material issues. The guestion
now before this <court is whether RCPM has proven its
al l egati ons by a preponderance of the evidence. Upon a review
of the entire record the court concludes that it has not. The
following findings and concl usions suppl ement those contai ned

in the order of Novenmber 5, 1990.

Count 1: The Coin Transacti ons

RCPM alleges and clains that Kagin obtained silver
bullion by false pretenses, false representations and actual
fraud as alleged in Counts | and II. In order to be
nondi schargeabl e under 11 U.S.C. 8§ 523(a)(2)(A) the coins and

silver bullion must actually have been obtained by Kagin as a



result of fraud. Whet her there was fraud nust be determ ned
fromall the facts and circunstances of the transaction by and

between Stern and Kagin. See, In re Crea, 31 B.R 239 (Bankr.

D. Mnn. 1983); In re Hint, 30 B.R 425 (D. Ct. MD. Tenn

1983). Actual fraud requires proof of noral turpitude or

i ntentional w ongdoi ng. In re Sinmpson, 29 B.R 202 (Bankr.

N.D. lowa 1983). The fraud nust exist at the inception of the

debt . In re Vissers, 21 B.R 638, 640 (Bankr. E.D. Ws.
1982); In re Tabers, 28 B.R 679, 681 (Bankr. WD. Ky. 1983).

Kagi n's subsequent conduct nmay, however, reflect wupon his
state of mnd at the time he made the prom ses and may be
considered in determning if he possessed a fraudul ent intent

at the time the debt was created. In re Kelsy, 9 B.R 154

157 (Bankr. WD. Ky. 1981).

Stern was | ooking for a rare coin investment opportunity
which would dimnish the risk in a speculative venture.
Kagin, a coin dealer, was interested in trading in coins and
regarded the RCPM coins as a source of coins for future
t radi ng. Kagi n sel ected, graded and valued coins which were
invoiced directly to RCPMs numsmatist who independently
graded the coins and nade his recomendation to Stern as to
which coins should be accepted or rejected. Stern then
purchased or rejected the coins upon his expert's advise and
hi s own i ndependent exam nation and judgnent.

Kagi n accepted the return of the rejected coins. He also



purchased coins from RCPM when RCPM offered them for sale to
Kagi n. In 1986 Stern was advised that the grading standards
had been refined and tightened. Stern did not return the
coins to Kagin for regrading. Rat her, he asked Kagin to
inflate the "liquidation" value of the coins, sight unseen.
Kagin conplied with this request with the nutual understanding
t hat Kagin would now have the ability to repurchase the coins
in a manner which would take optinmum advantage of market
condi ti ons. Stern had never returned the coins to Kagin for
regradi ng. The only time coins were returned to Kagin was
when coins were rejected or when they were repurchased by
Kagi n. In 1988 Stern commenced a |lawsuit against Kagin for
breach of contract because Kagin had not repurchased coins
offered by RCPM Stern. Fraud was not alleged at that tine.

It was at this time that Stern enployed another
num smati st to exam ne the coins. This expert attenpted to
grade the coins as they were several years ago and at a point
in tinme when the grading standards were different. Thi s
expert was critical of Kagin's grading and valuations.
However, this expert did concede that the grades m ght have
been correct at the tine of the purchase of the coins but were
not properly graded at the tinme of his exam nation.

There is independent expert opinion that Kagin's original
grading of the coins was reasonable. None of the experts

however, could agree as to the grading and value of all the



coi ns, which supports the conclusion that the gradi ng of coins
is an inexact science and subjective factors influence the
gradi ng and val uation process. It is unknown if the condition
of the coins had changed since they cane into the possession
of RCPM Stern, and if there was a change, the degree of the
change. It is uncontroverted that slight physical changes,
whi ch can be caused by noisture, handling, and chemi cals from
packagi ng, can change the grade and consequent value of the
coi ns.

To summarize, the following facts and circunstances
support Kagin's denial of any fraud in his dealings with RCPM
and Sern: RCPM Stern had their own expert grade and val ue
the coins prior to purchase; Kagin accepted the rejected
coins; Kagin repurchased coins from RCPM over-grading of
coins by Kagin was against his own best interest in |ight of
the repurchase agreenent; num smatists do not agree upon the
grade and value of coins; the condition of coins does not
inprove with the passage of tinme, but their condition
deteriorates.

G ven these facts and circunstances, RCPM has failed to
prove by a preponderance of the evidence that Kagin made fal se
representations as to the grade and value of coins at the tine
they were purchased by RCPM and Stern; that Kagin had an
intention and purpose of deceiving RCPM Stern; and, that

RCPM Stern relied upon Kagin's grading and val ue of the coins.



Accordingly, Count | of RCPM s Conplaint nust be disni ssed.

1. Count 1l: The Silver Bullion Transactions.

RCPM contends that Kagin wused, for his own benefit,
noni es that were intended to be used on behalf of RCPM for the
purchase of silver bullion. The evidence does not support
RCPM s al |l egati on.

RCPM Stern and Kagin entered into an oral agreenent in
1981 whereby RCPM purchased silver bullion through Kagin at a
guot ed mar ket price. As Kagin received funds from RCPM for
t he purchase of silver bullion, he accounted for the funds by
giving the date of receipt, the amount of bullion involved,
the price per ounce, the total price, and the fact that the
bullion was purchased subject to the order of RCPM Kagi n
purchased the bullion through his account with Silvertown.
The price at which RCPM purchased the silver was established
at that tine. RCPM did not want the silver delivered and
there was no agreenent as to how the funds for the purchase
for the silver were to be nmanaged.

Oiginally, RCPM did not have the ability to access the
Silvertown account directly but had to proceed through Kagin.

For exanple, evidence was presented of a silver bullion
transaction ordered by RCPM in 1985. Kagin rel ayed the order
to Silvertown; Silvertown entered the sale on Kagin's account

and paid Kagin for the bullion, plus interest; then Kagin



forwarded the sales proceeds to RCPMin the formof rare coins
pursuant to the order of RCPM

Upon RCPM s inability to engage in a rapid silver sale,
t he agreenment by and between RCPM and Kagi n was changed. The
price of silver bullion had increased suddenly in 1987 and
RCPM was not able to sell because of its inability to contact
Kagi n, through no fault of Kagin. The parties changed their

agreenent so that RCPM had the ability to authorize sal es of

silver by direct communication with Silvertown. Thereafter
on two occasions, RCPM directed Silvertown to sell bullion
from the Kagin account. Silvertown entered the sale on

Kagi n’s account and the net proceeds were credited to RCPM by
Kagi n.

RCPM has proven that it failed to realize wupon a
tenporary high price for silver bullion and that it suffered
| osses as a result of its speculation in the silver market.
As a result the parties changed their agreenent so RCPM coul d
order the sale and purchase of silver on Kagin's account and
Kagin credited the net proceeds to RCPM RCPM has, however,
failed to prove by a preponderance of the evidence that Kagin

obtained noney or property belonging to RCPM by false

pr et enses, fal se representation, or act ual fraud.
Accordingly, Count 11 of the Conplaint nust be dism ssed.
I11. Count 11l1: WIIlful and Malicious Injury.




The contract between Kagin and RCPM did not define how

Kagin was to nmanage the noney he received from RCPM for silver

transactions. Thus, Kagin was at |iberty to manage this noney
in a comercially reasonabl e manner. The failure of RCPM to
sell its silver bullion at its high price was due to Stern’s

inability to contact Kagin on short notice on a weekend.
There was no agreenent that Kagin would be imediately
avai l abl e upon call by Stern and Kagin's unavailability does
not show willfulness or malice on Kagin’'s part.

RCPM has failed to show by a preponderance of the
evi dence that Kagin converted RCPM funds or that Kagin acted
willfully or maliciously. RCPM has failed to prove that Kagin
exerci sed dom nion over property belonging to RCPM to the
exclusion of RCPMs right to possession of the property or in
repudiation of RCPMs rights in the silver bullion. Even
assumng a conversion, RCPM has failed to show by a
preponderance of the evidence that there was any intentional
or deliberate conduct on Kagin's part, which violated RCPM s
ri ghts. There was no showing of nmalice and no show ng that
Kagin had any intention of harm ng RCPM Accordi ngly, Count

1l must be di sm ssed.

V. Count 1V: Enbezzl enent.

RCPM al so asserts that Kagin enbezzled the RCPM funds,

which were paid to Kagin for the purchase of the silver

10



bul I'i on, and therefore this debt should be declared
nondi schargeabl e pursuant to 11 U S. C. 8§ 523(a)(4). In a
di schargeability proceedi ng, under the theory of enbezzl enment,
RCPM nust prove by the appropriate federal standard that Kagin
appropriated funds for his own benefit and that he did so with

fraudul ent intent or deceit. In re Weber, 892 F.2d 534, 538-

39 (7th Cir. 1989).

There has been no showing that Kagin fraudulently
appropriated any nmoney or property entrusted to him by RCPM
The evidence shows that RCPM Stern sent the nobney to Kagin for
the purchase of silver bullion. There was no agreenment
restricting Kagin as to how the purchases were to be
accomplished. In fact, Stern knew that the silver bullion was
purchased through Kagin's account with Silvertown and on two
occasions dealt directly with Silvertown when he desired that
a sale take place. Kagi n accounted to RCPM for all silver
transactions as RCPM and the contract provided. As Kagin
recei ved noney, he accounted for it and he advised RCPM that
silver bullion had been purchased on RCPM s behalf and was
subject to further order of RCPM Upon an order to sell,
Kagin paid the full purchase price, plus interest, and
remtted the proceeds to RCPM Accordingly, RCPMfails in its
al l egations that Kagin enbezzled funds bel onging to RCPM and
Count |V nust be dism ssed.

CONCLUSI ON_AND ORDER
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VWHEREFORE, based on the foregoing analysis, the Court
concludes that RCPM has failed to show by a preponderance of
evi dence, as follows:

(1) that Kagin defrauded RCPM as alleged in Counts | and
Il of the Conpl aint;

(2) that Kagin wllfully and nmaliciously converted
property of RCPM as alleged in Count I11; and

(3) that Kagin enmbezzled property of RCPM as alleged in
Count 1 V.

I T IS ACCORDI NGLY ORDERED that the Conplaint in four
counts nust be dism ssed and the debt of Kagin to RCPM is
di schar geabl e.

LET JUDGVENT ENTER ACCORDI NGLY.

Dated this _24th day of January, 1992.

B —

RUSSELL J. HILL
U. S. Bankruptcy Judge
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