UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa
In the Matter of
M CHAEL B. CUMM NS, . Case No. 90-2435-C H
Debt or . . Chapter 7
SHARON LOUI SE CUMM NS
Plaintiff, : Adv. No. 90-0207
V.
M CHAEL BRENT CUMM NS,
Def endant .

ORDER- - COVPLAI NT TO DETERM NE DI SCHARGEABI LI TY
OF DEBTS AND OBJECTI ONS TO DI SCHARGE

The trial on the conplaint was held on May 13, 1991. The
following attorneys appeared on behalf of their respective
clients: Leslie Babich, Babich, Bennett and Nickerson,
Attorneys at Law, for Plaintiff; and Patrick H  Payton,
Patrick H Payton & Assoc., P.C., for Defendant. At the
conclusion of the trial the Court took the matter under
advi senment upon a briefing deadline. Briefs were tinely
filed, and the Court considers the matter fully submtted.

The Court has jurisdiction pursuant to 28 U S. C
8157(b)(2)(l) and (J). The Court, upon review of the
pl eadi ngs, argunents of counsel, and submtted briefs, now
enters its findings and concl usions pursuant to Fed. R Bankr. P.

7052.



FI NDI NGS OF FACT

1. On August 20, 1990, a dissolution decree dissolving
the marriage of Sharon Louise and M chael Brent Cumm ns was
entered in the lowa District Court for Polk County.

2. The parties were nmarried Septenber 10, 1971. At the
time of the dissolution decree, Sharon and M chael were each
37 years of age.

3. The dissolution decree granted Sharon permnent
physi cal care of the parties' two m nor children.

4. During the parties' marriage, Sharon was a homenaker
and the children's primary caretaker. She had sonme periodic
enpl oynment outside of the hone.

5. At the tinme of the dissolution decree, Sharon was
enpl oyed by Valley National Bank. She earned approxi mately
$866.40 a nonth in net incone.

6. At the tinme of the dissolution decree, Mchael was a
recruiter for the United States Marine Corp. He had been with
the Marines since approximately May 1972 and at the time of
the decree earned approximately $2,609.92 in nonthly net
i ncome.

7. The dissolution decree included the follow ng
pr ovi si ons:

A. M chael was ordered to pay $715.42 per nmonth for
child support.



M chael was ordered to nmaintain full and

conpr ehensi ve medi cal , hospitalization and
dent al i nsurance upon the parties’ nm nor
chil dren. M chael was to be solely responsible
for one- hal f of al | reasonabl e medi cal ,
hospi tal, dent al , ort hodonti c, optical,

psychol ogi cal and prescription expenses incurred
for the benefit of the parties' mnor children
and not covered by insurance.

M chael was ordered to nmintain two separate
($50, 000 and $10,000) life insurance policies on
his life with the children of the parties being
the exclusive co-equal beneficiaries of the
policies. M chael was also required to naintain
two $10,000 existing life insurance policies
upon the children's lives.

M chael was ordered to pay Sharon $200 per nonth
for alinony. This obligation was to continue
until M chael or Sharon died or wuntil Sharon
received her share of Mchael's retirenment
benefits.

Each party was awarded a vehicle and was to be
sol ely responsi ble for any debts or encunbrances
upon the vehicle. Each party was to hold the

ot her harnl ess for those debts or encunbrances.



F. M chael was ordered to be solely responsible for

ten categories of debt specified in the decree.

This included debts owing to Ford Motor Credit
Cor poration, Household Finance, Sears, and J.C.
Penney. M chael was ordered to hold Sharon
harm ess on these obligations.

G The decree granted Sharon one-half of all
mlitary benefits M chael had accrued as of
August 1, 1990. Her share of his benefits was to
be conputed by granting her one-half of a
fraction of his benefits, the fraction to be
based on the years of marriage in which the
benefits accunulated and the total nunber of
years in which the benefits accumul at ed.

H. M chael was ordered to pay $2500 of Sharon's
attorney fees.

8. M chael filed a petition for relief under Chapter 7
of the Bankruptcy Code on Septenmber 20, 1990. He 1listed
Sharon and her attorney as wunsecured <creditors on his
bankrupt cy schedul es.

9. On October 19, 1990, Sharon filed a "Conplaint to
Determ ne Dischargeability of Debts and Objections to

Di scharge. "

DI SCUSSI ON




Di schargeability of Debt

The Bankruptcy Code prohibits the discharge of a debtor's
obligation to nmke alinony, maintenance, or support paynments
to a former spouse or child of the debtor. 11 U.S.C. 8
523(a)(5). Whet her a debt is actually "in the nature" of
al i nony, maintenance or support, 8 523(a)(5)(B), is a question

of federal bankruptcy law, not state law. In re WIllians, 703

F.2d 1055, 1056 (8th Cir. 1983). Numer ous factors have been
set forth for a court to consider when naking a determ nation
as to the nondischargeability of a debt under & 523(a)(5).
See In re Coffman, 52 B.R 667, 674-75 (Bankr. D. M. 1985);

In re Voss, 20 B.R 598, 602 (Bankr. N.D. lowa 1982). A

bankruptcy court does not exam ne the present situation of the
parties; the crucial question is what function an award was

i ntended to serve when it was entered. See Bovyle v. Donovan,

724 F.2d 681, 683 (8th Cir. 1984). The burden of proof for

the dischargeability exceptions of § 523(a) is t he
pr eponder ance- of -t he- evi dence standard. G ogan v. Garner,
__us 111 s Ct. 654, 661, 112 L. Ed. 2d 755 (1991).

A review of the Defendant/Debtor's briefs and argunents
i ndi cates he does not appear to contest the nondi schargeabl e
nature of the <child support, health insurance, nedica
expenses, life insurance and alinmony obligations set out in
the decree and |isted above in the Findings of Fact f7(A)-(D)

The Court finds inposition of these obligations was



necessitated by the Debtor's obligation to support his
children and the vast disparity in incone |evels which existed
bet ween him and his ex-spouse. These obligations are clearly
in the nature of alinony, support, and maintenance and are
nondi schar geabl e pursuant to 8 523(a)(5).

The Defendant does challenge the Plaintiff's contention
regarding the dischargeable nature of the award of attorney
fees, debts for which Defendant was ordered to hold Plaintiff
harm ess, and the interest the Plaintiff was awarded in the
Def endant's pension benefits. The Court will address each of
t hese issues in turn.

A) Attorney Fees

The dissolution decree ordered the Defendant to pay $2500
of the Plaintiff's attorney fees. The Eighth Circuit has
previously recognized an order in a dissolution decree
requiring a party to pay a forner spouse's attorney fees can
be intended as "support" for bankruptcy purposes and is
t herefore nondi schargeabl e under 8§ 523(a)(5). WIliams, 703
F.2d at 1057. The affidavit of financial status the Plaintiff
submtted to the dissolution court reveals she had a nonthly
net income of $866.40, while her nmonthly |iving expenses for
herself and two children exceeded $1,985.00. The disparity in
the parties' income and the amount of expenses Plaintiff
incurred in providing for herself and her nminor children |ead

this court to conclude the award of attorney fees was in the



nat ure of support and nondi schar geabl e.

B) Debt s

The dissolution decree ordered the Defendant to be solely
responsi ble for debts owed to ten specified creditors and the
Def endant was to hold the Plaintiff harmess on these
obl i gati ons. In her conplaint and brief the Plaintiff
specifies four debts which she contends should be held
nondi schar geabl e--Ford Motor Corporation, Househould Finance,
Sears, and J.C. Penney.

Debts payable to third persons can be viewed as
mai nt enance or support obligations; the crucial issue is the
function the award was intended to serve. WIlianms, 703 F.2d

at 1057; see also Poolnman v. Poolman, 289 F.2d 332, 335 (8th

Cir. 1961) (debtor's obligation under separation agreenment to
make paynents on judgnment note secured by trust deed on famly
home was nondi schargeable as a liability for maintenance or
support of a wife or child). The Court finds the obligation
i nposed by the dissolution decree holding the Defendant solely
responsible for the debts and requiring him to hold the
Plaintiff harm ess thereon was in the nature of support. As
noted earlier, there was a wide disparity in the parties'
respective levels of income and the Plaintiff's incone far
exceeded her expenses. The Plaintiff was awarded a relatively

smal | amount of alinony and would not receive her interest in



the Defendant's mlitary pension benefits wuntil he becane
eligible for them Under these circunstances the Defendant's
obligation to be responsible for these debts and hold the
Plaintiff harm ess thereon was in the nature of support.

This Court's finding that the obligation inposed by the
di ssolution decree was in the nature of support does not
render t he obl i gati on oW ng to t hose creditors
nondi schargeabl e. As Defendant notes in his brief, there is a
di stinction between the dischargeability of the wunderlying
obligations owed to third-party creditors and the Defendant's
obligation to hold the Plaintiff harm ess on those debts.
Section 523(a)(5) does not render nondi schargeable a debt to a
third party itself, but only the debtor's obligation to hold
his or her ex-spouse harm ess from the paynent of the debt.

In re lLord, 93 B.R 678, 681 (Bankr. E.D. M. 1988). The

Def endant is discharged from the debts, however, any debt
arising under the hold harmess clause is nondi schargeable.
The Defendant is required to reinburse the Plaintiff, or to
indermmify and hold her harmless only to the extent Plaintiff

is actually required to repay those creditors.

O Pensi on Benefits

The Def endant contends the dissolution court's award of a
share of his pension benefits to the Plaintiff was an

obligation pursuant to a property settlenent and is



di schargeabl e in bankruptcy. The Defendant relies heavily on
lowa case |aw which regards pensions benefits as marital
property and not alinony. The Plaintiff asserts the
di ssolution decree awarded her one-half of all of the
Defendant's mlitary retirement benefits accrued as of August
1, 1990, and therefore her interest in the pension benefits is
not property of the bankruptcy estate, 11 U. S.C. 8§ 541, and is
not a "debt" of the Defendant's subject to discharge.
Alternatively, the Plaintiff argues that if her interest in
the retirenent benefits is property of the estate subject to a
8§523(a)(5) analysis, the obligation is in the nature of
al i nony and not subject to discharge.

Until enactment of the Uniformed Services Fornmer Spouse's
Protection Act, 10 U S.C. 8 1408, mlitary retirement pay was
regarded as a personal entitlenment not subject to distribution

under state property | aws. See McCarty v. MCarty, 453 U S

210, 101 s. C. 2728, 69 L. Ed. 2d 589 (1981). Subject to
limtations in the Act, a court may now treat disposable
retired pay "either as property solely of the mlitary nenber
or as property of the nmenmber and his spouse in accordance with
the law of the jurisdiction of such court."” 10 U S.C. 8§
1408(c)(1). The Act and regul ations establish a procedure by
which a fornmer spouse may receive her interest in retirenent
benefits directly from the governnent. See 10 U.S.C. 8
1408(d)(1); 32 C.F.R § 63.6.



Several courts have recognized that mlitary retirenment
benefits awarded a spouse as her "sole and separate" property
in a dissolution decree are not an obligation of the debtor

subj ect to discharge. See In re Chandler, 805 F.2d 555, 557

(5th Cir. 1986), cert. denied, 481 U S. 1049, 197 S. Ct. 2180,

95 L. Ed. 2d 837 (1987); Matter of Hall, 51 B.R 1002, 1004

(S.D. Ga. 1985); In re Farrow, 116 B.R 310, 312 (Bankr. M D.

Ga. 1990). |l owa Courts regard pension benefits as marita

property subject to equitable distribution. In re Huffman,

453 N.W2d 246, 248 (lowa App. 1990); In re Marriage of

WIlson, 449 N.W2d 890, 892 (lowa App. 1989); In re Marriage

of Mott, 444 N.W2d 507, 510 (lowa App. 1989). The courts
specifically hold the distribution of pension benefits is a
property award and not alinony. Huf f man, 453 N.W2d at 249
Wlson, 449 N.W2d at 892.

Subsequent to enactment of the Uniformed Services Forner
Spouse's Protection Act, the Ilowa Suprenme Court exam ned

mlitary pensions and found no justification for treating them

differently from private pensions. In re Marriage of Howel|l
434 N.W2d 629, 632 (lowa 1989). "[A] mlitary pension in
lowa is to be considered marital property and divided as such
in a dissolution proceeding.” 1d. at 630.

The |anguage of the dissolution decree indicates the
di ssolution court intended to award the Plaintiff an ownership

interest in the Defendant's retirenent benefits. The rel evant

10



provi sion of the decree is as foll ows:

| T I' S FURTHER ORDERED, ADJUDGED AND DECREED
that Petitioner is granted one-half of all
mlitary retirement benefits the Respondent
has accrued as of August 1, 1990. Her
equal share of his retirenent benefits
shall be conputed by granting her one-half
of a fraction of his mlitary retirenment
benefits, the nunmerator of the fraction
being 18.25 (the years of mnmarriage during
which the benefits were accumul ated), and
t he denom nator being the total nunber of
years which benefits are accunul ated prior
to when paid. Subsequent to the entry of
this Decree, a Qualified Donestic Relations
Order will be entered effectuating this
provi si on.

The recent decision of Bush v. Taylor, 912 F.2d 989 (8th
Cir. 1990), is instructive in this case. The ex-wife in Bush
was awarded one-half of the debtor's governnment pensi on
benefits as her sole and separate property in a dissolution
decr ee. The court's decision found the ex-wife's entitlenent
to the post petition paynments was nondi schargeabl e based upon
a constructive trust theory (the pension paynents were
received by the debtor and he in turn was to pay the ex-spouse
her share thereof). Bush, 912 F.2d at 993. The court's
recognition of a constructive trust was based upon the fact
that the ex-wife's share of the pension had been awarded to
her as her "sole and separate" property. Likewise in the case
now before this Court the wife was awarded one-half of the
Debtor's accrued retirenent benefits and this award of an

ownership interest is not a "debt" subject to discharge in

11



bankr upt cy.

In light of: 1) the federal Ilaw allowing mnmlitary
pensions to be treated as the property of a former spouse; 2)
| owa | aw which recognizes military pension benefits as nmarital
property subject to distribution; and 3) the decretal | anguage
which reflects an intent to award the Plaintiff an ownership
interest in the pension benefits, this court concludes the
Plaintiff holds an ownership interest in the Defendant's
mlitary retirement benefits and her interest was not subject
to di scharge by the Defendant's bankruptcy.

Even if the Plaintiff's interest in the Defendant's
retirenent benefits was regarded as a "debt" subject to the
effects of the Defendant's discharge, this Court would
conclude the obligation was in the nature of support or
alimony and was not dischargeable pursuant to 8 523(a)(5).
The disparity in the parties' levels of income, the |ength of
the marriage, and the fact that the Defendant's obligation to
make alinony paynments ceased when the Plaintiff began
receiving her share of his pension benefits convinces this
Court the award of pension benefits was in the nature of

support or alinony and was nondi schar geabl e.

1. Objection to Discharqge

In her conplaint and brief the Plaintiff objects to the
Def endant's discharge under § 727. The Plaintiff cited no

12



specific subsection of 8 727 on which to deny discharge and
provided no evidence to support her objection. Plaintiff's
obj ection to Defendant's discharge is denied.

| T | S HEREBY ORDERED:

1) The Plaintiff has not sustained her burden of proof
in objecting to the Defendant's discharge and the objection is
deni ed;

2) The Plaintiff has net her burden of proof and the
Def endant has not contested that the obligations created by
the dissolution decree and |isted above in the findings of
fact 7(A)-(D) are nondi schargeabl e;

3) The Plaintiff has nmet her burden of proof in
establishing the nondischargeability of the Defendant's
obligation to pay her attorney fees;

4) The i nt er est awar ded t he Plaintiff in t he
Def endant's pennsion benefits is an ownership interest not
subj ect to discharge in bankruptcy and, in the alternative, if
Plaintiff's interest in Defendant's pension benefit i's
considered a "debt," it is nondischargeable pursuant to 11
U S C 8§ 523(a)(5); and

5) VWhile the wunderlying debts owed to third party
creditors are discharged, Defendant's obligation to hold
Plaintiff harmess on the debts owed to Ford Modtor
Cor poration, Household Finance, Sears, and J.C. Penney is in

the nature of support and is nondi schargeable pursuant to 11
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U S.C. 8 523(a)(5).
Dated this _ 29th day of July, 1991.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE
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