UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
BARBARA K. DUBBERKE, 5 Case No. 90-380-C

Chapter 7
Debt or .

RULI NG ON TRUSTEE' S MOTI ON TO DI SM SS

A hearing was held on June 11, 1990, on the U S
Trustee's notion to dismss. Janmes H. Cossitt appeared on
behal f of the Debtor and John Waters appeared on behal f of the
U.S. Trustee. At the conclusion of the hearing, the Court
took the matter under advisenment and now considers it fully
subm tted.

This is a core proceeding pursuant to 28 U S.C. 8157(b)
(2) (A). The Court, wupon review of the npotion, resistance,
evi dence submitted and argunents of counsel, now enters its

findi ngs and concl usi ons pursuant to Fed. R Bankr.P. 7052.

El NDI NGS OF FACT

1. Debtor filed her voluntary petition for Chapter 7
bankruptcy relief on February 13, 1990.
2. Debtor has two secured creditors who hold $43, 153. 99

in clainms. These clains are secured by collateral valued at
$43, 000. 00.
3. Debtor's bankruptcy schedules |ist seven unsecured

creditors who hold $13,100.33 in unsecured cl ai ns.

4. Debtor's schedule of current income and current



expendi tures states Debtor has nonthly incone of $1,829.00 and
expenses of $1, 460. 00.

5. On May 17, 1990, the U S. Trustee filed a notion to
di smiss pursuant to 11 U.S.C. 8707(hb).

6. In its motion the U S. Trustee clainms Debtor is
eligible for Chapter 13 relief and has sufficient nonthly
di sposable income from which she <could pay all of her
unsecured debts. The U.S. Trustee asserts Debtor's nonthly
expenses are only $1,269.00 and that Debtor has erroneously
i ncluded $191. 00 of dischargeable nonthly charge card and | oan
payments in her list of current expenditures.

7. On June 5, 1990, Debtor filed a resistance to the
notion to dismss.

8. In conjunction with her resistance to the notion to
dism ss, Debtor filed an affidavit and a "Schedule of Actual
| ncone and Actual Expenses For January-May 1990" (Debtor's
Exhibit 1).

9. Debtor's Exhibit 1 indicates Debtor term nated her
part time enploynment June 2, 1990, and her nonthly income is
$1,515.56. This exhibit also states Debtor's nonthly expenses
are $1, 415. 47.

DI SCUSSI ON

The U. S. Trustee's nmotion to dismss is based upon 11

U.S.C. 8707(b) which provides:

After notice and a hearing, the court, on
its own notion or on a notion by the United



States trustee, but not at the request or
suggestion of any party in interest, may
dismss a case filed by an individua

debt or under this chapter whose debts are
primarily consuner debts if it finds that

the granting of relief would be a
substanti al abuse of the provisions of this

chapter. There shall be a presunption in
favor of granting the relief requested by
t he debtor.

Enacted in 1984, this section has been the subject of
wi dely diverging judicial interpretations. Subst anti al abuse
is not defined in the Bankruptcy Code nor in the legislative
hi story acconpanying the Bankruptcy Amendnents and Feder al
Judgeshi p Act. Sone courts have taken an expansive view of
8707(b) and find substantial abuse in any case where it is
established the debtor has the ability to pay a significant
portion of his or her debts. See In re Kelly, 841 F.2d 908,

914-15 (9th Cir. 1988) (and cases cited therein).

Other courts take a more narrow and restricted view of
8§707(b) and hold the ability to pay creditors or fund a
Chapter 13 plan is not in and of itself sufficient to

establi sh substantial abuse. See In re Wegner, 91 B.R 854,

858 (Bankr. D. Mnn. 1988); In re Deaton, 65 B.R 663, 665

(Bankr. S.D. OChio 1986). Such courts typically require

evi dence of m sconduct, inpropriety or lack of good faith in

order to reach a finding of substantial abuse. See Wegner, 91

B.R at 858; see also In re Shands, 63 B.R 121, 124 (Bankr.

E.D. Mch. 1985) (ability to pay 100% of debts within three
years when coupled with sone "egregious circunstance" can

trigger finding of substantial abuse).



Several <courts have indicated the following criteria
should be considered when determ ning whether substanti al
abuse exists in a particul ar case:

1. Whet her the debtor has a |ikelihood of
sufficient future income to fund a
Chapter 13 plan which would pay a
substantial portion of the unsecured
cl ai nms;

2. VWhet her the debtor's petition was

filed as a consequence of illness,
di sability, unenploynment or some other
calam ty;

3. VWhet her the schedules suggest the
debtor incurred cash advances and
consumer purchases in an excess of his
or her ability to repay them

4. VWhet her the debtor's proposed budget
i s excessive or extravagant;

5. VWhet her the debtor's statenent of
i ncome and expenses i's
nm srepresentative of his or her true
financial condition.

In re Day, 77 B.R 225, 227 (Bankr. D.N.D. 1987); 1ln _re

Gyurci, 95 B.R 639, 642 (Bankr. D. Mnn. 1989); In re Herbst,

95 B.R 98, 101 (WD. Ws. 1988).

The Eighth Circuit has concluded that in making a
substanti al abuse determ nation courts are not foreclosed from
considering a debtor's ability to pay his or her debts out of

future incone. In re Walton, 866 F.2d 981, 983 (8th Cir.

1989). The court relied on legislative history which suggests

8707(b) wupholds creditors' interests in obtaining repaynent
where such repaynent would not be a burden on the debtor. |[d.
Economic criteria will be inportant to a substantial



abuse determ nation and debtors that are "not needy" may be
di sm ssed pursuant to 8707(b) despite their honesty and good
faith in filing. See id. However, the Eighth Circuit has not
yet adopted the view that a debtor's ability to pay his or her
debts will a one support a finding of substantial abuse. I n
fact, the court in MWalton suggested a court my take into
consi deration factors other than a debtor's ability to fund a
Chapter 13 plan. It specifically noted that a petitioner's
good faith and unique hardships are relevant concerns under
8§707(b). 1d.

Relying on WAalton, the Bankruptcy Court in the Northern
District of lowa recently dismssed a case for substantial

abuse. In In re Palmer, = B.R __, No. L-90-0018W (Bankr.

N.D. lowa, June 8, 1990), Judge Melloy concluded a debtor's
ability to fund a Chapter 13 plan, a lack of candor in the
debtor's scheduling of incone and expenses, and the debtor's
suspect motive in filing bankruptcy warranted dism ssa
pursuant to 8707(b).

There is a statutory presunption in favor of granting the
relief sought by the debtor. The presunption that a debtor is
entitled to Chapter 7 relief is not conclusive and nay be

rebutt ed. Matter of Strong, 84 B.R 541, 544 (Bankr. N.D.

I nd. 1988). The trustee bears the burden of show ng
substanti al abuse. Matter of Wbodhall, 104 B.R 544, 545
(Bankr. MD. Ga. 1989). The question of whether or not

substantial abuse exists can only be determ ned on a case-by-

case basi s after consi deri ng t he totality of t he



circumstances, bearing in mnd that the basic purpose of
Chapter 7 is to provide the honest debtor with a fresh start.

Matter of Ploegert, 93 B.R 641, 642 (Bankr. N.D. Ind. 1988);

see also In re Herbst, 95 B.R at 101 (court nust consider all

facts and circunmstances which my tend to aggravate or
mtigate the abusiveness of a filing).
Debtor's original schedul e of income and expenses

i ndi cated she had $369.00 a nonth in disposable incone. As

the trustee correctly poi nted out, Debtor's schedul e
incorrectly listed three dischargeable nonthly debts in her
list of expenditures. Rermoval of these debts from Debtor's

original schedule of expenditures reveals the availability of
$560. 00 a nonth in disposable income. This substantial anmount
of disposable income could fund a Chapter 13 plan in which
Debtor could pay off all of her unsecured creditors under a
t hree-year plan.

When faced with a nmotion to dismss for substantial
abuse, Debtor submtted what she captioned a "Schedule of
Actual I ncome and Actual Expenses for January-May 1990." This
document reveals a significant reduction in Debtor's estimated
| evel of income and an increase in her |evel of expenditures.

The Court has conpared Debtor's original and nodified
schedul es and has several reservations about the accuracy of
the figures submtted by Debtor.

At the outset this Court must register its concern about
Debtor's decision to voluntarily reduce her incone by

term nating her part tinme enploynent. Debtor held part tinme



enpl oynment for nost of 1989 and was able to bring in nearly
$3,000.00 in additional incone. Debtor's proffered notive for
quitting her part time job--to devote nore time to her son at
home- -does not seem plausible in |ight of her son's age. |t
seens nore likely that Debtor quit her part tinme position in
order to undercut the Trustee's contention that she has the
ability to fund a Chapter 13 pl an.

Aside from the Court's views about Debtor's notive for
quitting her second job, this court is justifiably concerned
about the increased |evel of expenses she lists in Exhibit 1.

See In re Peluso, 72 B.R 732, 738 (Bankr. N.D.N.Y. 1987)

(scrutiny of court is drawn to debtor's increased estimates of
nont hly obligations in 8707(b) notion to dism ss). The Debtor
has a duty to file a schedule of current incone and
expendi t ures. 11 U.S.C. 8521(a). Al'l schedules filed with
t he Bankruptcy Court nust be verified or contain an unsworn
decl aration of truth pursuant to Fed.R Bankr.P. 1008. The
bankruptcy |aws inpose a strict obligation on debtors to file

conplete and accurate schedul es. Matter of Bayless, 78 B.R

506, 509 (Bankr. S.D. Ohio 1987); see also In re Fauchier, 71

B.R 212, 215 (Bankr. 9th Cir. 1987) (burden is on debtors to
use reasonable diligence in conpleting their schedules and

lists); In re Lunday 100 B.R 502, 508 (Bankr. D.N. D. 1989)

(debtor is to prepare conplete, t horough and accurate

schedules); In re Cook, 40 B.R 903, 907 (Bankr. N.D. 1|lowa

1984) (debtor's role in answering questions on statenent of

affairs is to consider them carefully and answer them



conpletely and accurately).

On Exhibit 1 Debtor's expenses are $146.47 nore than she
listed on her original schedule of ~current income and
expendi t ures. A conparison of the two docunments indicates
Debt or has esti mat ed significantly hi gher f ood and
transportation costs than she did on her original schedule.
On Exhibit 1 Debtor explains the increases are due to her
enpl oynment in a second job. In light of the fact that Debtor
knew she was quitting her second job effective June 2, 1990,
it is incredulous that Debtor would present these inflated
food and transportation expenses to the court as evidence of
her actual fi nanci al condi ti on. Debtor's decision to
term nate her second job destroys her justification for these
significant increases in her nonthly expenditures.

The accuracy of Debtor's nodified schedule of incone and
expenses is further brought into doubt by her proposal to
voluntarily repay certain creditors. 1In her resistance Debtor
(relying on her nodified schedule) states she has only $100. 00
per nmonth in disposable incone which would vyield only
$3,600. 00 over three years for a Chapter 13 plan. To prove
that her Chapter 7 filing is not a substantial abuse Debtor
points to her intention to voluntarily repay three specified
creditors a total of $3,650.60. Debt or enphasi zes that her
intended voluntary repaynents would exceed the anpunt of
di sposable inconme available for distribution to wunsecured
creditors under Chapter 13.

VWile it is a debtor's prerogative to voluntarily repay



di scharged debts, 11 U. S.C. 8524(f), Debtor fails to recognize
that if she envisions she has the ability and disposable
income to voluntarily repay an anount greater than that
avai |l abl e under a Chapter 13 plan, then the schedul e she has
submtted to the Court nust either overstate her expenses or
underestimate the |level of income she will have available to
her .

Debtor's own exhibit and her post petition conduct belie
her assertion that she is wunable to fund a rmeaningful
repaynent plan under Chapter 13. Wiile asserting she has only
$100.00 a nmonth in disposable incone, Debtor's Exhibit 1
i ndi cates she has nmade $864.00 in post petition paynents to
pre-petition creditors. These paynents reveal an ability to
repay a monthly average of $172.00 to her creditors. It is
evi dent Debtor's nonthly di sposable incone exceeds $100. 00.

This Court also notes that Debtor's desire to repay only
certain creditors is a factor to be considered in determ ning

if her Chapter 7 filing constitutes a substantial abuse of the

provi sions of Chapter 7. See In re Rushing, 93 B.R 750, 752
(Bankr. N.D. Fla. 1988); Matter of Antal, 74 B.R 8, 9 (Bankr.

WD. M. 1987) vacated on other grounds, 85 B.R 838 (Bankr.

WD. M. 1988). The preference of certain creditors over
others offends the paranount goal of bankruptcy--that of
equality of treatnment of creditors. Antal, 74 B.R at 9.

After reviewing the record, this Court concludes Debtor's
currently nmonthly incone is $1,515.56. Debtor's decision to

voluntarily termnate her second job reduced her |evel of



income, but it also negated nobst of the increased expenditures
Debtor set forth in Exhibit 1. Therefore, it is this Court's
conclusion that Debtor's original list of expenditures nore
accurately reflects Debtor's financial position. Accordingly,
Debtor's nonthly income (%$1,515.56) | ess  her mont hl y
expenditures ($1,269) results in a disposal nonthly inconme of
$246. 56. Under a three-year Chapter 13 plan, this could
result in payments of over 60% of Debtor's unsecured debts
under a five-year plan it could provide for 100% paynment of
Debtor's unsecured creditors.

It is this Court's conclusion that the trustee has nmet

its burden of proving substantial abuse. Debtor has the
ability to pay all or substantially all of her wunsecured
debt s. She has clearly indicated a preference to pay certain
creditors at the expense of others. Bot h schedul es of incone

and expenses submtted by Debtor were nanipulated to sone
extent to portray paynents to these preferred creditors as
nmont hl y expenses, thus reducing the apparent anmount of nonthly
di sposable incone Debtor has available to pay her other
creditors. Finally, it is this Court's belief that Debtor's
asserted intention to voluntarily repay several of her
creditors in full i ndicates Debtor's schedules do not
accurately reflect her income, expenses, or ability to fund a
Chapter 13 pl an.

Debtor has requested that the entry of a judgnent of
dism ssal be delayed for a period of ten days after the

Court's decision is rendered. Debt or has offered no reason

10



for this request nor has she denonstrated that this situation
warrants a stay of the entry of judgnent. Debtor's request is

deni ed.

ORDER

VWHEREFORE, based on the foregoing analysis, the Court
concludes sufficient reasons exist for granting the Trustee's
notion to dismss.

| T I'S ACCORDI NGLY ORDERED t hat Debtor's case is dismssed
pursuant 11 U.S.C. 8707(b).

LET JUDGVENT ENTER ACCORDI NGLY.

Dated this 5th day of October, 1990.

N —

Russel | J. Hil
U. S. Bankruptcy Judge
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