UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
DALLAS A. HUNT, : Case No. 87-2850-C
Debt or . : Chapter 7

ORDER - OBJECTIONS TO CLAI M OF EXEMPTI ONS

On June 14, 1988, a hearing was held on the objections of
Nancy Laing, creditor, and Robert D. Taha, Trustee, to the
Debtors' claimed exenptions in a pension and profit sharing
plan and a 401(k) benefit plan. The followi ng attorneys
appeared on behalf of their respective clients: Ri chard B.
Clogg for the objector, Nancy Laing; Robert D. Taha as
Trustee; and M chael P. Mallaney for Debtor. At the
conclusion of said hearing, the Court took the matter under

advi senent and now considers it fully submtted.

This is a core proceeding pursuant to 28 U S.C
8157(b) (2)(B). The Court, upon review of the pleadings,
evi dence, and argunents of counsel, now enters its findings

and concl usi ons pursuant to Fed. R Bankr. P. 7052.

El NDI NGS OF FACT

1. On Novenber 17, 1987, Debtor filed his voluntary
Chapter 7 petition.

2. On his Schedule A, Debtor |isted secured clainms in
the total amunt of $21,000.00 and unsecured clainms wthout

priority in the total anpunt of $25, 440. 00.



3. On his Schedule B, Debtor |isted personal property in
the total amount of $17,030.00. He also listed a profit
sharing trust and 401(k) benefit plan with the respective
val ues of $61, 000. 00 and $5, 500. 00.

4. Debtor clainmed the pension and profit sharing plans
as exenpt and placed a value of $66,000.00 on these assets.

5. The profit sharing plan is a deferred profit sharing
type of retirement plan. Debtor's enployer, Fareway Stores,
Inc., contributes to said plan in an anmount which depends upon
t he annual profits of the conpany. Debtor does not contribute
to this plan. The plan is supervised by a conpany committee
and the trustees are responsible for the nanagenent investnent
of the trust fund.

6. The purpose of the plan is to provide inconme at
retirenment, disability, or death. A nenber's account wll be
100% vested in 10 or nore years and will vest in percentage
increments commencing after two years of service. |If a nmenber
di es, becones disabled, or reaches nornmal retirenment age while
enpl oyed by the conpany, the account becones 100% vest ed.

7. The plan provides for retirenent at the age of 55 or
at the age in which a nember conpletes 20 years of service.
Disability and death benefits are al so provided.

8. A menber may not wthdraw from the account wunti

retirenment, disability, death, resignation, or discharge. A



menber nmay borrow against the account in the event of
si ckness, unusual need or emergency.

9. Debt or has been voluntarily contributing to his
401(k) plan since 1986. He is presently contributing $60.00
per week, or approximately 10% of his weekly inconme. If a
menber suffers a financial hardship, the nmenber nay request a
hardship withdrawal from the 401(k) account. However, these
withdrawals my be subject to tax penalties for early
wi t hdr awal .

10. Debtor is 44 years of age and is in good health.

11. Debtor is divorced but has remarried. Hs wife is
41 years of age and in good health. She is enpl oyed outside
the home and earns approxi mately $600. 00 per nonth net.

12. Two step-children reside with Debtor. They receive

$500. 00 per nonth as child support.

13. Debtor is a high school graduate with one senester
of college credit. He has been continuously enployed by
Fareway Stores, Inc., since July, 1963. He has been the

manager of the Indianola store since October, 1979.

14. Debtor has earned $78,897.00, $70,746.00, and
$72,266.00, in wages and earned incone for the years 1985,
1986, and 1987, respectively.

15. As of May 14, 1988, Debtor had gross income for
1988 of $33, 945. 50.



16. Debtor is eligible for a bonus when the store is
profitable. Debtor has never m ssed a bonus and his bonus has
consistently equal ed his weekly salary of $602.52.

17. Debtor's schedule of income and expenditures
i ndicates his net nmonthly income is $2,400.00. This schedule
shows that as of Novenber 17, 1987, his nonthly expenditures
total $2,220.00. This figure includes $1,200.00 per nonth for
a support paynment. This support paynment will be reduced fifty

percent in August, 1990, and wll be reduced to $1.00 a year

in 1992.
18. Debtor has now subnmitted his statenment of nonthly
expenses for himself and his wfe. He testified his nonthly

expenses for hinmself and his wife now total $4,045.00. Debtor
also testified his nmonthly income, excluding the bonus,
remai ns at $2,400.00 per nonth. His wife's income is $600. 00
per nonth, and the child support paynment is $500.00 per nonth,
for a total of $3,500.00.

19. Debtor's recapitulation and summary of debts and
payments filed on Novenmber 17, 1987, shows a total of
$46, 440.00 in debts and $83,530.00 in property.

20. Debtor is eligible for nmonetary benefits and pension
under the Social Security Act. In the |ast few years, he has
paid the maxi mum contribution. O her than benefits under said
act, the profit sharing plan, and the 401(k) plan, Debtor has

no ot her pension plans or benefits.



DI SCUSSI ON

| owa Code section 627.6(8)(e) provides:
A debtor who is a resident of this state

may hol d exenpt from execution t he
foll owi ng property:

8. The debtor's rights in:

(e) A paynent under a pension,
annuity, or simlar pl an or
contract on account of illness,
disability, death, age, or length
of service, to t he ext ent
reasonabl y necessary for t he
support of the debtor and any
dependent of t he debt or

[ emphasi s added] .

The objecting parties do not dispute Debtor's «clained
exenptions in the pension and profit sharing plan and the
401(k) benefit plan qualify as a "pension, annuity, or
simlar plan or contract...."” Thus, the sole issue is
whet her these plans are "reasonably necessary" for Debtor's
support.

In construing section 627.6(8)(e), the court in |In re
Flygstad, 56 B.R 884 (Bankr. N D. lowa 1986), set out
numerous factors that nust be considered on a case-by-case
basis to determine if a plan is "reasonably necessary" for a
debtor's support. Those factors include:

(1) Debtor's present and anticipated |iving
expenses;



(2) Debtor's present and anticipated income
fromall sources;

(3) Age of the debtor and dependents;
(4) Health of the debtor and dependents;

(5) Debtor's ability to work and earn a
l'iving;

(6) Debtor's job skills, t rai ni ng, and
educati on;

(7) Debtor's other assets, including exenpt
assets;

(8) Liquidity of other assets;

(9) Debtor's ability to save for
retirenent;

(10) Speci al needs  of the debtor and
dependents; and

(11) Debtor's financial obligations, e.g.,
al i mony or support paynents.
Id. at 889-90. The Court will now address those factors.

In the case at bar, an analysis of the factors |eads the
Court to conclude Debtor's pension and profit sharing plan and
the 401(k) plan are not "reasonably necessary for Debtor's
support. The main factor cutting against Debtor is the fact
that his average annual income over the past three years was
approxi mately $74,000. 00. Added to this anopunt is another
$1,100.00 per nmonth from his wife's salary and child support
for the two step-children residing with Debtor. In addition,
Debtor is only 44 years old and is in good health. Hi s
enpl oynment situation is very stable as he has worked for
Fareway Stores for the past 25 years, the last 9 of which as

manager of the |Indianola store. Further, Debtor's nonthly



expenses of $4,045.00 include $1,200.00 in support paynments to
his fornmer wife which will decrease to $600.00 per nonth in
August, 1990, and further decrease to $1.00 per year in 1992.
Finally, given Debtor's salary, future earning potential,
decreasi ng support obligation, young age and good health, the
Court believes Debtor wll be quite able to save for

retirenment.

CONCLUSI ON AND ORDER

VWHEREFORE, based on the foregoing analysis, the Court
concludes Debtor's rights in paynents under the pension and
profit sharing plan and the 401(k) benefit plan are not
reasonably necessary for the support of Debtor.

| T I'S ACCORDI NGLY ORDERED t hat the objections to Debtor's
cl ai m of exenptions are sustai ned.

Dated this 27t h day of Septenber, 1988.

RUSSELL J. HILL
U. S. BANKRUPTCY JUDGE



Pl ace behi nd Dec. #55
in Dec. Book

N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

I N RE: ) ClVIL NO 88-1067-A

DALLAS A. HUNT, ) RULI NG ON APPEAL
FROM BANKRUPTCY COURT
Debt or . ) 87-2850-CH

On Septenmber 27, 1988, the United States Bankruptcy
Court entered its order concluding that the debtor's rights in
paynments under a pension and profit sharing plan and a 401(k)
benefit plan were not reasonable necessary for the support of
debt or. The objections to the debtor's claim of exenptions were
sust ai ned.

The debtor appealed, asserting four stated issues in
his designation of the contents for inclusion in the record on
appeal .

The debtor requested and was granted an additiona
thirty days to file his brief; the brief was required to be filed
by January 15, 1989. Wthout filing a brief, the debtor filed on
January 18, 1989, a second request for extension of tine. The
debtor has not shown good cause for the request for tinme to file a
brief. The request is denied.

This matter is now deened submtted for ruling pursuant
to Bankruptcy Rul es 8009 and 9006.

The court has reviewed the bankruptcy file submtted on

Novenber 4, 1988. The court finds no nerit in the four issues



raised by the debtor. The bankruptcy court's findings of fact
are supported by the record, and the bankruptcy court properly
appl i ed applicable | aw

The court affirms the bankruptcy court's order entered
on Septenber 27, 1988.

IT 1S SO ORDERED.

Dated this 19th day of January, 1989.

CHARLES R WOLLE, JUDCGE
UNI TED STATES DI STRI CT COURT



AO 450 (Rev. 5/85) Judgnent in a Civil Case

United States District Court

SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

DALLAS A. HUNT, JUDGMVENT IN A CIVIL CASE

Vv

Pl ai ntiff,

ROBERT D. TAHA, Chap. 7 Trustee,
and NANCY LAI NG,

Def endant s. CASE NUMBER: 88-1607-A

0 Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried
and the jury has rendered its verdict.

X Decision by Court. This action came to consideration before the Court. The issues have been
considered and a decision has been rendered.
IT IS ORDERED AND ADJUDGED t hat the order of the bankruptcy court,
concluding that the debtor's rights in paynents under a pension and
profit sharing plan and a 401(k) benefit plan were not reasonably
necessary for the support of debtor, is affirned.

January 19, 1989 JAMES R, ROSENBAUM

Date Clerk

Shirley Doal ey
(By) Deputy Clerk




